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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal
Regulations.
WHO: Sponsored by the Office of the Federal Register.

WHAT: Free public briefings (approximately 3 hours) to present:
1. The regulatory process, with a focus on the Federal Register
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documents.
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WASHINGTON, DC
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WHEN:
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Presidential Documents

Title 3—

The President

Proclamation 7104 of June 5, 1998

National Homeownership Week, 1998

By the President of the United States of America

A Proclamation

Homeownership has always been the foundation of the American Dream.
Generations of Americans have worked hard and set aside their savings
so that they might enjoy the security and stability of owning their own
home. The partnership forged between the Federal Government and the
private sector during this century has succeeded in bringing that dream
closer to reality for all our citizens.

The National Housing Act, which President Franklin Roosevelt signed into
law more than 60 years ago, made homeownership available to millions
of families who previously could not have afforded to buy their own homes.
The G.I. Bill of Rights extended the opportunity of homeownership to a
whole new generation of Americans, enabling millions of our service men
and women to start a new life in their own homes.

Building on this legacy, in 1995 | convened the National Partners in Home-
ownership—a coalition of 139 community-based local partnerships and 65
national groups representing the housing industry, lenders, nonprofit organi-
zations, and all sectors of government—to dramatically increase homeowner-
ship opportunity in America. And my Administration’s economic strategy
to reduce the deficit, invest in our people, and open foreign markets has
led to lower mortgage rates, more jobs, and higher family incomes. Thanks
to the success of our strategy and the efforts of the National Partners in
Homeownership, we now have the highest homeownership rate in America’s
history.

Our Nation’s commitment to homeownership has brought us extraordinary
rewards, invigorating the construction and related industries, creating new
jobs, and enhancing our prosperity. The next generation of American homes
will also improve our environment. The new partnership | recently launched
with America’s building industry—the Partnership for Advancing Technology
in Housing—will dramatically improve the energy efficiency of new homes,
reducing the greenhouse gases that cause global warming and cutting home-
owners’ energy bills. Most important, homeownership has encouraged mil-
lions of Americans to save and invest, to take pride in their neighborhoods,
and to take an active, responsible role in the life of their communities.

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim June 7 through June
13, 1998, as National Homeownership Week. | urge all Americans to observe
this week with appropriate programs, ceremonies, and activities that celebrate
the rewards of homeownership.
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IN WITNESS WHEREOF, | have hereunto set my hand this fifth day of
June, in the year of our Lord nineteen hundred and ninety-eight, and of
the Independence of the United States of America the two hundred and

twenty-second.

[FR Doc. 98-15601
Filed 6-9-98; 8:45 am]
Billing code 3195-01-P
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 96-016-29]

RIN 0579-AA83

Karnal Bunt; Compensation for the
1996-1997 Crop Season

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the Karnal
bunt regulations by adding
compensation provisions for certain
growers, handlers, seed companies,
owners of grain storage facilities, flour
millers, and participants in the National
Karnal Bunt Survey who incur losses
and expenses because of Karnal bunt in
the 1996-1997 crop season. The
payment of compensation is necessary
in order to reduce the economic impact
of the Karnal bunt regulations on
affected wheat growers and other
individuals, and to help obtain
cooperation from affected individuals in
Karnal bunt eradication efforts. The
amendments are necessary to make
compensation appropriate for
circumstances in the 1996-1997 crop
season.

EFFECTIVE DATE: June 10, 1998.

FOR FURTHER INFORMATION CONTACT: Mr.
Mike Stefan, Operations Officer,
Domestic and Emergency Operations,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1236, (301) 734—
8247, or e-mail:
mstefan@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:
Background

Karnal bunt is a fungal disease of
wheat (Triticum aestivum), durum
wheat (Triticum durum), and triticale

(Triticum aestivum X Secale cereale), a
hybrid of wheat and rye. Karnal bunt is
caused by the smut fungus Tilletia
indica (Mitra) Mundkur and is spread
by spores, primarily through the
movement of infected seed. In the
absence of measures taken by the U.S.
Department of Agriculture (USDA) to
prevent its spread, the establishment of
Karnal bunt in the United States could
have significant consequences with
regard to the export of wheat to
international markets. The regulations
regarding Karnal bunt are set forth in 7
CFR 301.89-1 through 301.89-14.
Among other things, the regulations
define areas regulated for Karnal bunt
and restrict the movement of certain
regulated articles, including wheat seed
and grain, from the regulated areas.

On May 6, 1997, we published a
document in the Federal Register (62
FR 2474524753, Docket No. 96-016—
17, effective April 30, 1997) making
final an interim rule that amended the
regulations to provide compensation for
certain growers and handlers of wheat
grain, owners of grain storage facilities,
and flour millers in order to mitigate
losses and expenses incurred in the
1995-1996 crop season because of
actions taken by the Secretary to prevent
the spread of Karnal bunt. The final rule
also added compensation provisions for
handlers of wheat grain that was tested
and found negative for Karnal bunt,
handlers and growers with wheat
inventories from past crop seasons, and
participants in the National Karnal Bunt
Survey whose wheat grain tested
positive for Karnal bunt in the 1995—
1996 crop season. On January 9, 1998
(63 FR 1321-1331, Docket No. 96-016—
25), we published a final rule providing
compensation for growers and seed
companies for the loss in value of wheat
seed and straw in the 1995-1996 crop
season. The compensation regulations
in both these final rules are set forth at
7 CFR 301.89-14.

OnJuly 11, 1997, we published in the
Federal Register (62 FR 37159-37166,
Docket No. 96—016-15) a proposal to
amend the regulations to add a
compensation program for wheat
harvested in 1997. The proposed
provisions for 1996-1997 crop season
wheat provided compensation for
certain growers and handlers of wheat
grain and seed, owners of grain storage
facilities, flour millers, and participants
in the National Karnal Bunt Survey who

incurred losses and expenses because of
Karnal bunt in the 1996-1997 crop
season.

We solicited comments concerning
our proposal for 60 days ending
September 9, 1997. We received nine
comments by that date. They were from
wheat growers and wheat industry
associations. All the commenters
recommended additions or revisions to
the compensation provisions. They are
discussed below.

Six of the nine commenters requested
compensation for growers whose fields
are located in the areas listed as
surveillance areas under the Karnal bunt
regulations. Specifically, several of the
commenters stated that they “wished to
register the strongest opposition to this
proposed rule for its failure to provide
compensation to those growers whose
fields are located in the Arizona
surveillance area.” It is unclear to us
what the concerns are. Under the Karnal
bunt regulations, regulated areas are
divided into restricted areas and
surveillance areas. The proposed rule
provided compensation for growers and
handlers with positive testing wheat
grown in regulated areas. The proposal
made no distinction between whether or
not the regulated area was a restricted
area or a surveillance area. Any wheat
grown in a regulated area, including a
surveillance area, that is tested by the
Animal and Plant Health Inspection
Service (APHIS) and found positive for
Karnal bunt in the 1996-1997 crop
season will be eligible for compensation
under this rule.

Under the regulations, designation of
an area as a surveillance area has an
impact only on the movement of wheat
grain from that area; wheat seed is
subject to the same restrictions whether
it is grown in a surveillance area or in
any other part of the regulated area.
Therefore, because the commenters are
specifically concerned about
compensation to growers with fields in
surveillance areas, we can conjecture
that they are concerned about loss in
value of wheat grain. Wheat grain from
a surveillance area that tests negative for
Karnal bunt may be moved under
certificate to any destination without
restriction. We do not expect growers
with negative-testing wheat grain to
experience a loss in value of the grain
due to our regulations. For this reason,
this final rule does not offer
compensation to growers for wheat
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grain that tests negative for Karnal bunt.
Wheat grain from a surveillance area
that tests positive for Karnal bunt may
be moved only under a limited permit
and will be subject to measures
intended to mitigate the risk of the grain
spreading Karnal bunt. Due to our
restrictions, most positive-testing grain
will be sold for use as animal feed. This
final rule offers compensation to
growers for the loss in value of positive-
testing grain. We have made no changes
to the rule based on these comments.

Two comments specified that
compensation should be paid to growers
with fields in surveillance areas who
chose not to plant wheat in the 1996—
1997 crop season in order to avoid
losses due to Karnal bunt. According to
the comments, alternative crops to
wheat (for example, barley) are of lower
value than wheat; therefore, the
comments claim that the choice to plant
alternative crops resulted in losses in
annual income for these farmers. The
commenters said that, since it is APHIS’
desire to encourage growers in regulated
areas to stop growing wheat, APHIS
should consider growers who
voluntarily planted alternative crops as
contributing to the Karnal bunt
eradication effort, and should
compensate them accordingly.

We are not making any changes to the
proposed rule based on these comments.
At the time growers were making
planting decisions for the 1996-1997
crop season, the Karnal bunt regulations
did not prohibit growers with fields in
surveillance areas from planting wheat,
unless the field had been planted with
known contaminated seed in 1995.
Growers who chose to plant alternative
crops in order to avoid losses related to
Karnal bunt did so as a business
decision, and not as a result of any
restrictions placed on them by the
regulations. Currently, and at the time
planting decisions were being made for
the 1996-1997 crop season, wheat grain
from surveillance areas that tests
negative for Karnal bunt may be moved
under a certificate to any destination
without restriction. Therefore, when
making planting decisions, growers
should not have expected to experience
losses due to Karnal bunt unless their
wheat tested positive. If their wheat
tested positive, this final rule offers
them compensation for the loss in value.

Three comments requested
compensation for losses such as
demurrage charges on railcars, the cost
of cleaning and sanitizing railcars prior
to loading, losses due to delays in
transportation caused by the Karnal
bunt regulations, extra storage costs due
to shipping delays, and labor costs for
cleaning and disinfecting combines. We

are not making any changes to the
proposal for 1996—-1997 crop season
compensation in response to these
comments. Compensation has not been
offered for these costs and losses in the
1995-1996 crop season. In determining
what specific losses to compensate, a
top priority was compensation for wheat
and other articles the Agency ordered
destroyed or prohibited movement. For
this reason, the focus of compensation
for Karnal bunt related losses is the loss
in value of wheat seed and grain. We
recognize that the compensation we
have offered may not fully account for
every loss experienced by growers and
handlers resulting from Karnal bunt.
However, we believe the compensation
provisions in this final rule will
significantly mitigate losses due to the
actions taken by USDA to control Karnal
bunt.

One comment requested
compensation for decontaminating
storage facilities and conveyances found
with wheat testing positive for Karnal
bunt. Both the proposed rule and this
final rule provide for compensation for
this purpose. Section 301.89-16(a)
provides that, in States where the
Secretary has declared an extraordinary
emergency, owners who have
decontaminated their grain storage
facilities pursuant to an Emergency
Action Notification (EAN) (PPQ Form
523) issued by an inspector are eligible
to be compensated, on a one time only
basis for each facility for each covered
crop year wheat, for up to 50 percent of
the direct cost of decontamination.
However, compensation will not exceed
$20,000 per grain storage facility. Grain
storage facility is defined in § 301.89-1
of the regulations to mean “That part of
a grain handling operation or unit of a
grain handling operation, consisting of
structures, conveyances, and equipment
that receive, unload, and store grain,
and that is able to operate as an
independent unit from other units of the
grain handling operation. A grain
handling operation may be one grain
storage facility or may be comprised of
many grain storage facilities on a single
premises.”

Two comments said that growers and
handlers should not have to provide
copies of Karnal bunt certificates in
order to claim compensation, and also
asked that we remove the requirement
that growers and handlers provide
copies of Emergency Action
Notifications (EANSs) for wheat grown in
an area that was not regulated for Karnal
bunt but for which an EAN had been
issued. The commenters’ reason was
that Karnal bunt certificates and EANs
were issued by USDA, and should not

have to be provided back to USDA to
claim compensation.

We are making no changes to the
proposed rule based on these comments.
We understand that filing claims for
compensation does require claimants to
provide a number of documents, and
collecting these documents may seem
cumbersome. Claims submitted under
this final rule for 1996-1997 crop
season wheat seed and grain will be
processed by the Farm Service Agency
(FSA). APHIS will process claims for
decontamination of grain storage
facilities and treatment of millfeed.
While FSA and APHIS are both a part
of USDA, they do not share offices,
computer systems, or recordkeeping
systems. This would make it difficult
and time-consuming for APHIS and FSA
to exchange copies of the required
documents for each claimant. In
addition, in most cases, claimants were
provided with copies of EANs and
Karnal bunt certificates. If they were
not, copies may be obtained by the
claimant from APHIS for submission to
FSA. Claimants should not have
difficulty in collecting EANs or Karnal
bunt certificates. At this time, the most
efficient way for FSA and APHIS to
process compensation claims is for the
claimant to provide the documents to
FSA and APHIS.

We have been made aware, however,
that some owners of grain storage
facilities ordered decontaminated due to
Karnal bunt were not issued EANs. A
number of owners of grain storage
facilities found to have positive grain in
the 1996-1997 crop season were issued
letters from APHIS declaring their grain
to be positive for Karnal bunt and
ordering the grain storage facilities to be
decontaminated. To accommodate this,
owners of grain storage facilities may
claim compensation under this final
rule if their facility was decontaminated
pursuant to an EAN issued by APHIS or
pursuant to a letter issued by APHIS
ordering the facility to be
decontaminated. We will require that, to
claim compensation, claimants provide
APHIS with either a copy of the EAN or
a copy of the letter from APHIS ordering
decontamination of the facility. These
changes appear in §301.89-16 (a) and
(c).

Two commenters were concerned
about the proposed compensation for
heat treating millfeed. The proposed
compensation is the same as what was
offered for heat treating millfeed in the
1995-1996 crop season. The
commenters said that they believe heat
treating millfeed is not necessary, and
were under the impression that APHIS
was eliminating this requirement.
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In the preamble to the proposed rule,
we stated that APHIS was considering
proposing to eliminate the requirement
to heat treat millfeed. We also stated
that, if this requirement is eliminated by
a future rulemaking, compensation will
not be paid for millfeed that is heat
treated after the effective date of such a
rule. To date, the requirement for heat
treating millfeed has not been
eliminated from the regulations. On
January 28, 1998 (63 FR 4198-4204,
Docket No. 96—-016-22), we published in
the Federal Register a proposed rule to,
among other things, amend the
requirements for treating millfeed, so
that only millfeed resulting from the
milling of wheat, durum wheat, or
triticale that tested positive for Karnal
bunt would require heat treatment.
However, this proposed rule would
have no effect on millfeed from grain
milled in the 1996-1997 crop season.
Any millfeed that has been treated in
the 1996-1997 crop season in
accordance with a compliance
agreement with APHIS will be eligible
for the compensation offered in this
final rule.

One commenter said that since the
proposal would compensate only for
wheat that tests positive for Karnal bunt,
the industry needs assurance that there
will not be any restrictions on the
movement of wheat that tests negative.
In the 1996-1997 crop season, no host
material was allowed to be planted in
fields in restricted areas for regulated
articles other than seed. As a result of
an interim rule effective on April 25,
1997, and published in the Federal
Register on May 1, 1997 (62 FR 23620—
23628, Docket No. 96-016-19), wheat
grain that is from a surveillance area
and that tests negative on one test
conducted at the means of conveyance
may move under certificate to any
destination without further safeguarding
or sanitation requirements. Restricted
areas for seed encompass and extend
beyond surveillance areas. Grain from
fields that are in restricted areas for seed
outside a surveillance area may move
without testing and without restriction
for any purpose but seed. Seed grown in
a restricted area for seed that tests
negative for Karnal bunt may be planted
within the regulated area only. These
regulations remain in effect.

One commenter asked that we be
more flexible in dealing with individual
claims for compensation that do not fit
the regulations precisely. Specifically,
the commenter requested that we
consider compensation for a grower
who plowed down a field outside of the
regulated area, and for test plots that
were plowed down in California. The
plow downs to which the commenter

refers occurred in the 1995-1996 crop
season, and are therefore outside the
scope of this final rule. Additional
compensation claims for 1996-1997
crop season losses that do not fit the
provisions of this final rule will be
considered by USDA.

One commenter requested that
compensation be extended to wheat
growers and handlers in Alabama.
APHIS conducted a National Karnal
Bunt Survey in the 1996-1997 crop
season to demonstrate to our trading
partners that areas producing wheat for
export are free of the disease. During the
survey, grain in a number of storage
facilities located in the States of
Alabama, Florida, Georgia, and
Tennessee was found to be
contaminated with spores which we
believed to be teliospores of the smut
fungus Tilletia indica (Mitra) Mundkur.
The presence of teliospores of this smut
fungus can result in an outbreak of
Karnal bunt. Based on these findings,
USDA considered declaring an
extraordinary emergency for Karnal
bunt in the States of Alabama, Florida,
Georgia, and Tennessee.

USDA did not, however, declare an
extraordinary emergency in these States.
In May of 1997, APHIS announced that
regulation of an area for Karnal bunt
would be based only on the presence of
bunted wheat kernels. APHIS based this
decision on the fact that a substantial
portion of ryegrass seed produced in the
United States contains teliospores
produced by an as yet unnamed smut
that are indistinguishable from Karnal
bunt teliospores. Ryegrass is one of the
most common weeds occurring in wheat
fields, and is frequently planted with
wheat in forage and pasture mixes. For
this reason, APHIS determined that at
the present time, it is not possible to
determine whether a teliospore is
indicative of ryegrass smut or Karnal
bunt without the presence of bunted
wheat kernels. Because no bunted
kernels were found in wheat storage
facilities located in the States of
Alabama, Florida, Georgia, and
Tennessee, USDA determined that a
declaration of extraordinary emergency
in these States was not warranted.

The commenter said that, despite the
absence of regulatory restrictions,
farmers in Alabama experienced losses
due to planting decisions made in the
1996-1997 crop season as a result of the
threat of a quarantine. The commenter
also said that the Secretary should have
the authority to compensate regardless
of whether or not a declaration of
extraordinary emergency is declared.

As we have explained in other rules
on Karnal bunt compensation, the
Federal Plant Pest Act (7 U.S.C. 150aa—

150jj) authorizes the Secretary of
Agriculture to take emergency action in
States where the Secretary has declared
an extraordinary emergency. The
Federal Plant Pest Act also authorizes
the Secretary to compensate growers
and other persons in those States for
economic losses incurred by them as a
result of those emergency actions. (See
specifically 7 U.S.C. 150dd.) Congress
has not authorized the Secretary to pay
compensation in States for which an
extraordinary emergency has not been
declared. The determination that Karnal
bunt does not exist in the States of
Alabama, Florida, Georgia, and
Tennessee saved wheat producers in
those States from Federal regulation that
would have required testing of all wheat
grown in regulated areas, and
substantial restrictions on the
movement and potential uses of their
wheat crop. Some wheat producers may
have experienced a loss in income in
the 1996-1997 crop season due to
planting decisions made as a result of
uncertainty as to the State’s Karnal bunt
status. However, because an
extraordinary emergency was not
declared in these States, we are unable
to offer compensation for any losses that
may have been experienced.

We received one comment concerning
the difference in compensation rates
offered to growers and handlers in areas
under the first regulated crop season
and growers and handlers in areas
under the second regulated crop season.
We proposed different levels of
compensation for growers and handlers
of positive wheat, depending on which
of the following two sets of
circumstances applies: (1) The wheat is
from an area that became regulated for
Karnal bunt after the 1996-1997 crop
was planted, or for which an EAN was
issued after the 1996—-1997 crop was
planted; or (2) the wheat is from an area
that became regulated for Karnal bunt
before the 1996-1997 crop was planted,
or for which an EAN was issued before
the 1996-1997 crop was planted. We
proposed to call these “‘areas under the
first regulated crop season’ and “‘areas
under the second regulated crop
season,” respectively. In both cases, the
area must have remained regulated or
under an EAN at the time the wheat was
sold in order for wheat grown in that
area to be eligible for compensation.

We proposed compensation for
positive wheat grown in areas under the
second regulated crop season of $.60 per
bushel; the proposed compensation for
positive wheat grown in areas under the
first regulated crop season is set at a
maximum of $1.80 per bushel. One
commenter said that the proposed $.60
per bushel compensation for positive
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wheat grown in areas under the second
regulated crop season is inadequate, and
that growers and handlers in those areas
should be eligible for the same
maximum $1.80 compensation as
growers and handlers of wheat grown in
an area under the first regulated crop
season.

As we explained in the preamble to
the proposed rule, growers and handlers
in areas under the first regulated crop
season would not have known that their
area was to become regulated for Karnal
bunt at the time they made their
planting and many of their contracting
decisions, and would not have been
prepared for the loss in value of their
wheat due to Karnal bunt. Growers and
handlers in areas under the second
regulated crop season knew they were
in an area regulated for Karnal bunt at
the time they made planting and
contracting decisions for the 1996-1997
crop season. Understanding the
restrictions, growers and handlers could
have chosen to alter their planting or
contract decisions. For these reasons,
we believe that the proposed
compensation amounts are appropriate
for the circumstances in each area.

One commenter was concerned that
the proposed rule does not include a
provision for review or appeal of
APHIS’ compensation decisions. We are
making no changes to the proposed rule
based on this comment. The amount of
compensation to be offered to
individuals affected by actions taken to
control Karnal bunt are at the discretion
of the Secretary. The compensation
amounts offered in this final rule,
therefore, reflect the decisions of the
Secretary, and are final. Provisions for
review or appeal of compensation
decisions may be more appropriate, for
example, in cases where compensation
is based on appraisal of a claimant’s
property. In such cases, there may be
provisions for review or appeal of the
appraisal amount accepted by APHIS.
Under the Karnal bunt compensation
program, compensation amounts are
based on regulations that apply equally
to all claimants, with no individual
appraisal of the relative value of a
claimant’s wheat. Therefore, it is not
necessary to include provisions for
review or appeal of APHIS’
compensation decisions.

One commenter requested complete
deregulation of all wheat producing
areas that were not found to have
bunted kernels under the sampling
program in the past 2 years. The
commenter also requested changes in
the regulations regarding testing and
treatment of seed in areas where bunted
kernels have been found. These
comments are outside the scope of this

rulemaking on 1996-1997 crop season
compensation. However, we will
consider these comments as we
continue to evaluate the Karnal bunt
regulations concerning regulated areas
and testing and treatment of seed.

Miscellaneous

On January 9, 1998, we published a
final rule in the Federal Register (63 FR
1321-1331, Docket No. 96-016-25,
effective on December 23, 1997) to
provide compensation to growers and
seed companies for the loss in value of
wheat seed in the 1995-1996 crop
season. In the July 11 proposed rule on
which this final rule is based, we
proposed to provide compensation to
growers and handlers for the loss in
value of wheat seed and grain in the
1996-1997 crop season. Even though
compensation provisions for 1996-1997
crop season seed were included in the
July 11 proposal, we mistakenly failed
to include seed companies as being
eligible for compensation as we did in
the January 9 final rule for 1995-1996
crop season seed. Seed companies are
also referred to as handlers with regard
to seed. However, in order to be
consistent with the final rule for 1995—
1996 crop season seed published on
January 9, we have added the term
‘““seed companies’” throughout this final
rule to make it clear that seed
companies are eligible for compensation
for the loss in value of 1996-1997 crop
season wheat seed.

Also, under the January 9 final rule
for the 1995-1996 crop season, only
certified seed or seed grown with the
intention of producing certified seed is
eligible for compensation. The
requirement that wheat seed be certified
or grown with the intention of
producing certified seed was not in the
proposed rule on 1995-1996 wheat seed
compensation, but was added in the
January 9 final rule in response to
commenters’ concerns that this is the
most reliable way to establish a grower
or seed company’s intent to produce
wheat as a seed crop. Further, requiring
that wheat seed be certified or grown
with the intention of producing certified
wheat seed ensures that the
compensation is limited, as was our
intent, to market-ready seed, and will
not be paid for seed in other stages of
development. For this reason, this final
rule requires that 1996-1997 crop
season wheat seed must be certified or
grown with the intent of producing
certified seed in order to be eligible for
compensation.

Further, we have added a requirement
in this final rule that growers and seed
companies claiming compensation for
seed must submit documentation that

provides evidence that the wheat being
considered for compensation is
classified as certified seed or is
considered certifiable as certified seed
by a State seed certification agency.
Seed certification agencies usually
require that applicants for seed
certification keep records of the amount
of certifiable seed harvested. This
documentation may include one or
more of the following types of
documents: An application to the State
seed certification agency for field
inspection (to show that seed is eligible
for certification); a bulk sale certificate;
certification tags or labels issued by the
State seed certification agency; or a
document issued by the State seed
certification agency verifying that the
wheat is certified seed. Growers who do
not have copies of such documentation
can obtain it from the seed company or
from their State’s seed certification
agency.

We proposed to require that, in order
to claim compensation, claimants
submit a number of documents. Among
them, we proposed that claimants
would have to submit verification as to
the actual (not estimated) weight of the
wheat for which compensation is being
claimed, such as a copy of the limited
permit under which the wheat is being
moved, or other verification. We have
been made aware that a limited permit
often gives an estimated weight of the
wheat, not the actual weight. A facility
weigh ticket does give the actual weight
of the wheat, and is a document to
which all claimants would have access.
Therefore, this final rule states that
claimants must submit verification as to
the actual (not estimated) weight of the
wheat for which compensation is being
claimed, such as a copy of a facility
weigh ticket, or other verification. This
change was made in § 301.89-15(c)(1)
for growers, handlers, and seed
companies and in § 301.89-16(b) and
(c)(2) for flour millers and National
Karnal Bunt Survey participants.

The proposed rule also provided
compensation for flour millers who, in
accordance with a compliance
agreement with APHIS, heat treat
millfeed “made from wheat produced in
areas that require such treatment.” As
discussed previously in this document,
a proposed rule was recently published
that would amend the requirements for
heat treating millfeed, so that the area in
which the wheat was grown would no
longer be the determining factor for
requiring heat treatment. To
accommodate this potential change, and
any other changes that may occur with
regard to millfeed requirements, this
final rule states that flour millers are
eligible for compensation if they heat
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treat millfeed “‘that is required by
APHIS to be heat treated.” This
statement will exclude from
compensation eligibility any millfeed
that is heat treated at the request of any
entity other than APHIS.

Finally, the proposed rule stated that
claims for compensation must be
received by APHIS or FSA on or before
March 31, 1998. We do not believe that
this will provide enough time for
claimants to submit their claims.
Therefore, this final rule requires that
claims for compensation must be
received by APHIS or FSA on or before
120 days after the date the final rule is
published in the Federal Register.

Therefore, based on the rationale set
forth in the proposed rule and in this
document, we are adopting the
provisions of the proposal as a final rule
with the changes discussed in this
document.

Effective Date

Pursuant to the administrative
procedure provisions in 5 U.S.C. 553,
we find good cause for making this rule
effective less than 30 days after
publication in the Federal Register.
This rule provides compensation to
persons who experienced economic
losses in the 19961997 crop season
because of the Karnal bunt quarantine
and emergency actions. Immediate
action is necessary to compensate for
these losses. Therefore, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this rule should be
effective upon publication in the
Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be economically
significant for the purposes of Executive
Order 12866 and, therefore, has been
reviewed by the Office of Management
and Budget.

This final rule establishes
compensation provisions for certain
growers, handlers, seed companies,
owners of grain storage facilities, flour
millers, and participants in the National
Karnal Bunt Survey to mitigate losses
and expenses incurred in the 1996-1997
crop season because of the Karnal bunt
guarantine and emergency actions.

In accordance with Executive Order
12866, this analysis examines the
economic impact of providing such
compensation. The wheat industry
within the regulated area is largely
composed of businesses that can be
considered as ‘“‘small’”” according to
guidelines established by the Small

Business Administration. Therefore, this
analysis also fulfills the requirements of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.), which require agencies to
consider the economic impact of rule
changes on small entities.

Upon detection of Karnal bunt in
Arizona in March 1996, Federal
guarantine and emergency actions were
imposed to prevent the interstate spread
of the disease to other wheat producing
areas in the United States. The
unexpected discovery of Karnal bunt
and subsequent Federal emergency
actions disrupted the production and
marketing flows of wheat in the
quarantined areas. It was estimated that
the impact of Karnal bunt and
subsequent Federal actions on the wheat
industry totaled $44 million in the
1995-1996 crop season.

In order to alleviate some of the
economic hardships and to ensure full
and effective compliance with the
guarantine program, compensation to
mitigate certain losses has been offered
to growers, handlers, seed companies,
and other affected persons in the areas
regulated for Karnal bunt. The payment
of compensation is in recognition of the
fact that while benefits from regulation
accrue to a large portion of the wheat
industry outside the regulated areas, the
regulatory burden falls predominately
on a small segment of the affected wheat
industry within the regulated areas. For
the 1995-1996 wheat crop, $39 million
in compensation funding was made
available to USDA through budget
apportionment.

As additional information from
sampling and testing became available
in subsequent months following the
outbreak, the Agency was able to ease
the quarantine in order to minimize the
disruption to affected entities. An
interim rule effective on April 25, 1997,
and published in the Federal Register
on May 1, 1997 (62 FR 23620-23628,
Docket No. 96-016-19), substantially
reduced the size of the area regulated for
Karnal bunt and eased restrictions on
the movement of grain and other
regulated articles from those areas that
remain under regulation. The interim
rule also revised the categories of
regulated areas into restricted areas for
seed, restricted areas for regulated
articles other than seed, and
surveillance areas. No host material was
grown in the 1996-1997 crop season in
restricted areas for regulated articles
other than seed. Wheat grain that is
from a surveillance area and that tests
negative for Karnal bunt may move
under certificate to any destination
without restriction. Wheat seed that is
from a restricted area for seed and that

tests negative for Karnal bunt may be
planted only within a regulated area.

Under this final rule, growers,
handlers, and seed companies will be
eligible for compensation for losses in
the 1996-1997 crop season due to wheat
grain or seed that tested positive for
Karnal bunt. Only positive-testing wheat
will be eligible for compensation
because of the lack of restrictions on the
movement of negative testing wheat.
Different levels of compensation will be
offered depending on whether the wheat
was grown in an area under the first
regulated crop season or under the
second regulated crop season. The rule
defines an area in the first regulated
crop season as an area that became
regulated for Karnal bunt after the 1996—
1997 crop was planted. An area under
the second regulated crop season is an
area that became regulated for Karnal
bunt before the 1996-1997 crop was
planted. At the time that we proposed
this compensation in July 1997, there
were no areas under the first regulated
crop season. Since then, an area in San
Saba County, TX, has been added to the
list of regulated areas. Growers,
handlers, and seed companies in that
area will be eligible for first regulated
crop season compensation. Growers,
handlers, and seed companies in all
other regulated areas will be eligible to
receive second regulated crop season
compensation.

For growers, handlers, and seed
companies in the second regulated crop
season, compensation for positive grain
or seed will be $.60 per bushel.
Growers, handlers, and seed companies
in the first regulated crop season will be
eligible for compensation at a rate not to
exceed $1.80 per bushel. These
compensation rates apply to both wheat
grain and seed. The differential in
compensation rates reflects the fact that
affected entities in areas under the first
regulated crop season would not have
known that their area was to become
regulated for Karnal bunt at the time
that they made planting and contracting
decisions, and would not have been
prepared for the loss in value of their
wheat due to Karnal bunt. Growers and
handlers in the second regulated crop
season knew they were in an area
regulated for Karnal bunt at the time
that they made planting and contracting
decisions for the 1996-1997 crop
season. Given the restrictions, growers
and handlers could have chosen to alter
planting or contract decisions to avoid
experiencing potential losses due to
Karnal bunt. Information on the
regulated acreage in the 1996—-1997 crop
season, and the wheat plantings
expected within these areas, is
presented in Table 1.
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TABLE 1.—KARNAL BUNT REGULATED AREAS AND WHEAT PLANTINGS IN REGULATED AREAS

Texas
Arizona California New Mexico Texas (San

(El Paso)* Saba)2
Acres Restricted for Other than Seed 1996—1997 ..........cceccvvvveeeiiiiininnns 6,162 3,113 3,990 469 1,050.
Acres in Surveillance Area 1996—1997 ........cccceeeviiiiriieeeeeiciieee e 135,000 84,000 N/A N/A 15,000.
Acres Restricted for Seed 1996—19973 ........cccceiiiieeiiiic e 797,000 100,000 58,650 469 20,000.
Acres of Planted Wheat in Regulated Area 1995-1996 ... 181,000 129,883 10,235 705 *)
Acres of Planted Wheat in Regulated Area 1996—1997 .........cccccevvveenne 89,000 9,087 3,327 703 20,000.

1The Texas-El Paso area is designated as a second regulated crop season area.
2The Texas-San Saba area is designated as a first regulated crop season area.
3 Acreage restricted for seed encompasses both restricted areas for regulated articles other than seed and surveillance areas.

*Not within regulated area in 1995-1996.

APHIS has completed testing of wheat
from the regulated areas in the 1996—
1997 crop season. In California, for the
1996-1997 crop, 1 railcar of wheat
tested positive for spores out of 219
railcars tested. In Arizona, 5 railcars
tested positive for spores out of a total
of 203 railcars tested. In New Mexico

and in Texas (El Paso), no grain or seed
was found to be positive for Karnal
bunt. The testing of wheat conducted
under the National Karnal Bunt Survey
in the 1996-1997 crop season found one
new area with Karnal bunt, in San Saba
County, TX. Positive wheat from this
area will be compensated for under the

provisions for first regulated crop
season areas. Approximately 76,000
bushels of harvested wheat that were in
storage in this area were found positive
for Karnal bunt. Compensation
calculations are provided in Table 2.

TABLE 2.—COMPENSATION FOR POSITIVE TESTING WHEAT IN THE 1996-1997 CROP SEASON

Wheat acre- .
Area age grown in | Positive wheat | Positive wheat co%?)ﬁrqqsirt?on Total com-
regulated rain (Bu. seed (Bu. ensation
greal 9 (Bu.) (Bu) (per bushel) p

CalifOrNIa2 .....ooeeeecceiee s 9,087 3,333 0 $.60 $2,000
Arizona3 89,000 16,667 *) .60 10,000
Texas-San Saba 20,000 65,641 10,494 1.80 137,044
TOAIS vttt 118,087 85,691 10,494 | .o 149,044

10ne acre of wheat yields approximately 100 bushels of wheat grain in this region.

2|n California only one railcar tested positive for Karnal bunt. The bushels of positive wheat is estimated by assuming that each railcar carries
a load of 100 tons or 200,000 pounds. At 60 pounds per bushel, one railcar therefore holds 3,333 bushels per car.

3In Arizona, 5 railcars tested positive for Karnal bunt.

40nly 25 pounds of research seed tested positive in Arizona.

Assuming an average market value of
$5 per bushel for wheat in this region,
we estimate the total value of wheat
produced in the regulated areas to be
$59 million in the 1996-1997 crop
season. According to the calculations in
Table 2, approximately 96,185 bushels
of wheat grain and seed, or 0.8 percent
of the wheat grown in the regulated
areas, tested positive for Karnal bunt in
the 1996-1997 crop season. We estimate
that the 96,185 bushels would bring
about $481,000 in the absence of Karnal
bunt regulations. Under the provisions
of this final rule, we expect
compensation for this wheat grain and
seed will total about $150,000.

This final rule also provides
compensation for the decontamination
of grain storage facilities found with
positive wheat, the treatment of
millfeed, and participants in the
National Karnal Bunt Survey whose
wheat or grain storage facility is found
to be positive for Karnal bunt.
Compensation for decontamination of
grain storage facilities will be on a one-

time only basis for up to 50 percent of
the cost of decontamination, not to
exceed $20,000. Ten facilities that
stored seed testing positive for Karnal
bunt in San Saba County, TX, will be
eligible for this compensation. Eight of
these are small, on-site storage facilities;
for purposes of this analysis, we
estimate the maximum compensation
for which these small facilities will be
eligible is about $10,000 per facility.
The remaining two facilities are large-
capacity storage facilities that, for
purposes of this analysis, we estimate
will be eligible for the maximum
compensation of $20,000 each. Using
these estimates, compensation for the
decontamination of grain storage
facilities under this rule should total a
maximum of $120,000.

No millfeed made from wheat grown
in the regulated area has been heat
treated in the 1996-1997 crop season, so
it will not be necessary to compensate
for heat treatment of millfeed. Owners
of grain storage facilities found to
contain positive-testing wheat during

the National Karnal Bunt Survey are all
within the newly regulated area in San
Saba County, TX. The owners will,
therefore, be eligible for first regulated
crop season compensation.

The Regulatory Flexibility Act
requires that agencies consider the
economic impact of rule changes on
small businesses, organizations, and
governmental jurisdictions. Growers
and handlers of wheat grain and seed,
and wheat seed companies, are those
most affected by this rule change. It is
estimated that there are a total of 373
wheat growers in the regulated area: 248
in Arizona, 21 in California, 23 in New
Mexico, and 81 in Texas. There are 99
growers in the surveillance area, and
274 growers in regulated areas lying
beyond surveillance areas.1 Most of

1The 99 growers in surveillance areas are
distributed as follows: 21 in Arizona, 18 in
California, 60 in Texas, and none in New Mexico.
The 274 growers in regulated areas lying beyond
surveillance areas are distributed as follows: 227 in
Arizona, 3 in California, 23 in New Mexico, and 21
in Texas.
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these entities have total sales of less
than $0.5 million, the Small Business
Administration’s threshold for
classifying wheat producers as small
entities. Accordingly, the economic
impact of this rule will largely be on
small entities. However, grain in the five
railcars that tested positive for Karnal
bunt in Arizona is owned by one
handler who is not considered a small
entity under the criteria established by
the Small Business Administration.

This final rule is expected to have a
positive economic impact on all affected
entities, large and small. Compensation
for the loss in value of wheat that tests
positive for Karnal bunt serves to
encourage compliance with testing
requirements within the regulated area,
thereby aiding in the preservation of an
important wheat growing region in the
United States. It also serves to
encourage participation in the National
Karnal Bunt Survey program.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this final rule
have been approved by the Office of
Management and Budget (OMB). The
assigned OMB control numbers are
0579-0121 and 0579-0126.

List of Subjects in 7 CFR Part 301

Agricultural commodities,
Incorporation by reference, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, 7 CFR part 301 is
amended as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 147a, 150bb, 150dd,
150ee, 150ff, 161, 162, and 164-167; 7 CFR
2.22,2.80, and 371.2(c).

2.1n §301.89-1, a definition for
Actual price received is added in
alphabetical order to read as follows:

§301.89-1 Definitions.

Actual price received. The net price
after adjustment for any premiums or
discounts stated on the sales receipt.
* * * * *

3. New §8301.89-15 and 301.89-16
are added to read as follows:

§301.89-15 Compensation for growers,
handlers, and seed companies in the 1996—
1997 crop season.

Growers, handlers, and seed
companies are eligible to receive
compensation from the United States
Department of Agriculture (USDA) for
the 1996-1997 crop season to mitigate
losses or expenses incurred because of
the Karnal bunt regulations and
emergency actions, as follows:

(a) Growers, handlers, and seed
companies in areas under first regulated
crop season. Growers, handlers, and
seed companies are eligible to receive
compensation for the loss in value of
their wheat in accordance with
paragraphs (a)(1) and (a)(2) of this
section if: The wheat was grown in a
State where the Secretary has declared
an extraordinary emergency; and, the
wheat was grown in an area of that State
that became regulated for Karnal bunt
after the 1996-1997 crop was planted,
or for which an Emergency Action
Notification (PPQ Form 523) was issued
after the 1996-1997 crop was planted;
and, the wheat was grown in an area
that remained regulated or under
Emergency Action Notification at the
time the wheat was sold. Growers,
handlers, and seed companies in areas
under the first regulated crop season are
eligible for compensation for 1996—-1997
crop season wheat and for wheat
inventories in their possession that were
unsold at the time the area became
regulated. The compensation provided
in this section is for wheat grain,
certified wheat seed, and wheat grown
with the intention of producing certified
wheat seed.

(1) Growers. Growers of wheat in an
area under the first regulated crop
season, who sell wheat that was tested
by APHIS and found positive for Karnal
bunt prior to sale, or that was tested by
APHIS and found positive for Karnal
bunt after sale and the price received by
the grower is contingent on the test
results, are eligible to receive
compensation as described in
paragraphs (a)(1)(i) and (a)(2)(ii) of this
section. However, compensation for

positive-testing wheat will not exceed
$1.80 per bushel under any
circumstances.

(i) If the wheat was grown under
contract and a price was determined in
the contract before the area where the
wheat was grown became regulated,
compensation will equal the contract
price minus the actual price received by
the grower.

(ii) If the wheat was not grown under
contract or a price was determined in
the contract after the area where the
wheat was grown became regulated,
compensation will equal the estimated
market price for the relevant class of
wheat (meaning type of wheat, such as
durum or hard red winter) minus the
actual price received by the grower. The
estimated market price will be
calculated by APHIS for each class of
wheat, taking into account the prices
offered by relevant terminal markets
(animal feed, milling, or export) during
the harvest months for the area, with
adjustments for transportation and other
handling costs. Separate estimated
market prices will be calculated for
certified wheat seed and wheat grown
with the intention of producing certified
wheat seed, and wheat grain.

(2) Handlers and seed companies.
Handlers and seed companies who sell
wheat grown in an area under the first
regulated crop season are eligible to
receive compensation only if the wheat
was not tested by APHIS prior to
purchase by the handler or seed
company, but was tested by APHIS and
found positive for Karnal bunt after
purchase by the handler or seed
company, as long as the price to be paid
is not contingent on the test results.
Compensation will equal the estimated
market price for the relevant class of
wheat (meaning type of wheat, such as
durum or hard red winter) minus the
actual price received by the handler or
seed company. The estimated market
price will be calculated by APHIS for
each class of wheat, taking into account
the prices offered by relevant terminal
markets (animal feed, milling, or export)
during the harvest months for the area,
with adjustments for transportation and
other handling costs. Separate estimated
market prices will be calculated for
certified wheat seed and wheat grown
with the intention of producing certified
wheat seed, and wheat grain. However,
compensation will not exceed $1.80 per
bushel under any circumstances.

(b) Growers, handlers, and seed
companies in areas under second
regulated crop season. Growers,
handlers, and seed companies are
eligible to receive compensation for the
loss in value of their wheat in
accordance with paragraphs (b)(1) and
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(b)(2) of this section if: The wheat was
grown in a State where the Secretary has
declared an extraordinary emergency;
and, the wheat was grown in an area of
that State that became regulated for
Karnal bunt before the 1996—-1997 crop
was planted, or for which an Emergency
Action Notification (PPQ Form 523) was
issued before the 1996-1997 crop was
planted; and, the wheat was grown in an
area that remained regulated or under
Emergency Action Notification at the
time the wheat was sold. Growers,
handlers, and seed companies in areas
under the second regulated crop season
are eligible for compensation only for
1996-1997 crop season wheat. The
compensation provided in this section
is for wheat grain, certified wheat seed,
and wheat grown with the intention of
producing certified wheat seed.

(1) Growers. Growers of wheat in an
area under the second regulated crop
season who sell wheat that was tested
by APHIS and found positive for Karnal
bunt prior to sale, or that was tested by
APHIS and found positive for Karnal
bunt after sale and the price received by
the grower is contingent on the test
results, are eligible to receive
compensation at the rate of $.60 per
bushel of positive testing wheat.

(2) Handlers and seed companies.
Handlers and seed companies who sell
wheat grown in an area under the
second regulated crop season are
eligible to receive compensation only if
the wheat was not tested by APHIS prior
to purchase by the handler, but was
tested by APHIS and found positive for
Karnal bunt after purchase by the
handler or seed company, as long as the
price to be paid by the handler or seed
company is not contingent on the test
results. Compensation will be at the rate
of $.60 per bushel of positive testing
wheat.

(c) To claim compensation.
Compensation payments to growers,
handlers, and seed companies under
paragraphs (a) and (b) of this section
will be issued by the Farm Service
Agency (FSA). Compensation claims
must be received by FSA on or before
October 8, 1998. The Administrator may
extend the deadline, upon request in
specific cases, when unusual and
unforeseen circumstances occur which
prevent or hinder a claimant from
requesting compensation on or before
that date. To claim compensation, a
grower, handler, or seed company must
complete and submit to the local FSA
county office the following documents:

(1) Growers, handlers, and seed
companies. A grower, handler, or seed
company must submit a Karnal Bunt
Compensation Claim form, provided by
FSA. If the wheat was grown in an area

that is not a regulated area, but for
which an Emergency Action
Notification (PPQ Form 523) (EAN) has
been issued, the grower, handler, or
seed company must submit a copy of
the EAN. Growers, handlers, and seed
companies must also submit a copy of
the Karnal bunt certificate issued by
APHIS that shows the Karnal bunt test
results, and verification as to the actual
(not estimated) weight of the wheat that
tested positive (such as a copy of a
facility weigh ticket, or other
verification). For compensation claims
for wheat seed, a grower or seed
company must submit documentation
showing that the wheat is either
certified seed or was grown with the
intention of producing certified seed
(this documentation may include one or
more of the following types of
documents: an application to the State
seed certification agency for field
inspection; a bulk sale certificate;
certification tags or labels issued by the
State seed certification agency; or a
document issued by the State seed
certification agency verifying that the
wheat is certified seed);

(2) Growers. In addition to the
documents required in paragraph (c)(1)
of this section, growers must submit a
copy of the receipt for the final sale of
the wheat, showing the total bushels
sold and the total price received by the
grower. Growers compensated under
paragraph (a)(1) of this section (first
regulated crop season) must submit a
copy of the contract the grower has for
the wheat, if the wheat was under
contract. Growers compensated under
paragraph (b)(1) of this section (second
regulated crop season) whose wheat was
not tested prior to sale must submit
documentation showing that the price
paid to the grower was contingent on
test results (such as a copy of the receipt
for the final sale of the wheat or a copy
of the contract the grower has for the
wheat, if this information appears on
those documents).

(3) Handlers and seed companies. In
addition to the documents required in
paragraph (c)(1) of this section, handlers
and seed companies must submit a copy
of the receipt for the final sale of the
wheat, showing the total bushels sold
and the total price received by the
handler or seed company. The handler
or seed company must also submit
documentation showing that the price
paid or to be paid to the grower is not
contingent on the test results (such as a
copy of the receipt for the purchase of
the wheat or a copy of the contract the
handler or seed company has with the
grower, if this information appears on
those documents).

§301.89-16 Compensation for grain
storage facilities, flour millers, and National
Survey participants for the 1996-1997 crop
season.

Owners of grain storage facilities,
flour millers, and participants in the
National Karnal Bunt Survey are eligible
to receive compensation from the
United States Department of Agriculture
(USDA) for the 1996-1997 crop season
to mitigate losses or expenses incurred
because of the Karnal bunt regulations
and emergency actions, as follows:

(a) Decontamination of grain storage
facilities. Owners of grain storage
facilities that are in States where the
Secretary has declared an extraordinary
emergency, and who have
decontaminated their grain storage
facilities pursuant to either an
Emergency Action Notification (PPQ
Form 523) issued by an inspector or a
letter issued by an inspector ordering
decontamination of the facilities, are
eligible to be compensated, on a one
time only basis for each facility for each
covered crop year wheat, for up to 50
percent of the direct cost of
decontamination. However,
compensation will not exceed $20,000
per grain storage facility (as defined in
§301.89-1). General clean-up, repair,
and refurbishment costs are excluded
from compensation. Compensation
payments will be issued by APHIS. To
claim compensation, the owner of the
grain storage facility must submit to an
inspector records demonstrating that
decontamination was performed on all
structures, conveyances, or materials
ordered by APHIS to be
decontaminated. The records must
include a copy of the Emergency Action
Notification or the letter from an
inspector ordering decontamination,
contracts with individuals or companies
hired to perform the decontamination,
receipts for equipment and materials
purchased to perform the
decontamination, time sheets for
employees of the grain storage facility
who performed activities connected to
the decontamination, and any other
documentation that helps show the cost
to the owner and that decontamination
has been completed. Claims for
compensation must be received by
APHIS on or before October 8, 1998.
The Administrator may extend this
deadline, upon written request in
specific cases, when unusual and
unforeseen circumstances occur which
prevent or hinder a claimant from
requesting compensation on or before
that date.

(b) Flour millers. Flour millers who,
in accordance with a compliance
agreement with APHIS, heat treat
millfeed that is required by APHIS to be
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heat treated are eligible to be
compensated at the rate of $35.00 per
short ton of millfeed. The amount of
millfeed compensated will be calculated
by multiplying the weight of wheat from
the regulated area received by the miller
by 25 percent (the average percent of
millfeed derived from a short ton of
grain). Compensation payments will be
issued by APHIS. To claim
compensation, the miller must submit to
an inspector verification as to the actual
(not estimated) weight of the wheat
(such as a copy of a facility weigh ticket
or a copy of the bill of lading for the
wheat, if the actual weight appears on
those documents, or other verification).
Flour millers must also submit
verification that the millfeed was heat
treated (such as a copy of the limited
permit under which the wheat was
moved to a treatment facility and a copy
of the bill of lading accompanying that
movement; or a copy of PPQ Form 700
(which includes certification of
processing) signed by the inspector who
monitors the mill). Claims for
compensation must be received by
APHIS on or before October 8, 1998.
The Administrator may extend this
deadline, upon written request in
specific cases, when unusual and
unforeseen circumstances occur which
prevent or hinder a claimant from
requesting compensation on or before
that date.

(c) National Karnal Bunt Survey
participants. If a grain storage facility
participating in the National Karnal
Bunt Survey tests positive for Karnal
bunt, the facility will be regulated, and
may be ordered decontaminated,
pursuant to either an Emergency Action
Notification (PPQ Form 523) issued by
an inspector or a letter issued by an
inspector ordering decontamination of
the facility. If the Secretary has declared
an extraordinary emergency in the State
in which the grain storage facility is
located, the owner will be eligible for
compensation as follows:

(1) Loss in value of positive wheat.
The owner of the grain storage facility
will be compensated for the loss in
value of positive wheat. Compensation
will equal the estimated market price for
the relevant class of wheat minus the
actual price received for the wheat. The
estimated market price will be
calculated by APHIS for each class of
wheat, taking into account the prices
offered by relevant terminal markets
(animal feed, milling, or export) during
the relevant time period for that facility,
with adjustments for transportation and
other handling costs. However,
compensation will not exceed $1.80 per
bushel under any circumstances.
Compensation payments for loss in

value of wheat will be issued by the
Farm Service Agency (FSA). To claim
compensation, the owner of the facility
must submit to the local FSA office a
Karnal Bunt Compensation Claim form,
provided by FSA. The owner of the
facility must also submit to FSA a copy
of the Emergency Action Notification or
letter from an inspector under which the
facility is or was quarantined;
verification as to the actual (not
estimated) weight of the wheat (such as
a copy of a facility weigh ticket or a
copy of the bill of lading for the wheat,
if the actual weight appears on those
documents, or other verification); and a
copy of the receipt for the final sale of
the wheat, showing the total bushels
sold and the total price received by the
owner of the grain storage facility.
Claims for compensation must be
received by FSA on or before October 8,
1998. The Administrator may extend
this deadline, upon request in specific
cases, when unusual and unforeseen
circumstances occur which prevent or
hinder a claimant from requesting
compensation on or before that date.

(2) Decontamination of grain storage
facilities. The owner of the facility will
be compensated on a one time only
basis for each grain storage facility for
each covered crop year wheat for the
direct costs of decontamination of the
facility at the same rate described under
paragraph (a) of this section (up to 50
per cent of the direct costs of
decontamination, not to exceed $20,000
per grain storage facility). Compensation
payments for decontamination of grain
storage facilities will be issued by
APHIS, and claims for compensation
must be submitted in accordance with
the provisions in paragraph (a) of this
section. Claims for compensation must
be received by APHIS on or before
October 8, 1998. The Administrator may
extend this deadline, upon request in
specific cases, when unusual and
unforeseen circumstances occur which
prevent or hinder a claimant from
requesting compensation on or before
that date.

Done in Washington, DC, this 4th day of
June 1998.
Charles P. Schwalbe,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-15405 Filed 6-9-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 98-040-1]

Witchweed; Regulated Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the list of
suppressive areas under the witchweed
guarantine and regulations by removing
areas from 12 counties in North Carolina
and 3 counties in South Carolina. This
action is necessary to relieve
unnecessary restrictions on the
interstate movement of regulated
articles from North Carolina and South
Carolina.

DATES: Interim rule effective June 4,
1998. Consideration will be given only
to comments received on or before
August 10, 1998.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 98-040-1, Regulatory
Analysis and Development, PPD,
APHIS, suite 3C03, 4700 River Road,
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 98—-040-1. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: Mr.
Ronald P. Milberg, Operations Officer,
Operational Support, PPQ, APHIS, 4700
River Road, Unit 134, Riverdale, MD
20737-1236, (301) 734-5255.
SUPPLEMENTARY INFORMATION:

Background

Witchweed (Striga spp.), a parasitic
plant that feeds off the roots of its host,
causes degeneration of corn, sorghum,
and other grassy crops. It is found in the
United States only in parts of North
Carolina and South Carolina.

The witchweed quarantine and
regulations, contained in 7 CFR 301.80
through 301.80-10 (referred to below as
the regulations), quarantine the States of
North Carolina and South Carolina and
restrict the interstate movement of
certain articles from regulated areas in
those States for the purpose of
preventing the spread of witchweed.
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Regulated areas for witchweed are
designated as either suppressive areas or
generally infested areas. Restrictions are
imposed on the interstate movement of
regulated articles from both types of
areas in order to prevent the movement
of witchweed into noninfested areas.
However, the eradication of witchweed
is undertaken as an objective only in
areas designated as suppressive areas.
Currently, there are no areas designated
as generally infested areas.

Removal of Areas From List of
Regulated Areas

We are amending § 301.80—2a of the
regulations, which lists generally
infested and suppressive areas, by
removing areas in Bladen, Columbus,
Craven, Cumberland, Duplin, Greene,
Lenoir, Pender, Pitt, Robeson, Sampson,
and Wayne Counties, NC, and areas in
Dillon, Horry, and Marion Counties, SC,
from the list of suppressive areas. As a
result of this action, there are no longer
any regulated areas in Craven, Duplin,
Greene, Lenoir, Pitt, and Wayne
Counties, NC.

We are taking this action because we
have determined that witchweed no
longer occurs in these areas; therefore,
there is no longer a basis for listing
these areas as suppressive areas for the
purpose of preventing the spread of
witchweed. This action relieves
unnecessary restrictions on the
interstate movement of regulated
articles from these areas.

Immediate Action

The Administrator of the Animal and
Plant Health Inspection Service (APHIS)
has determined that there is good cause
for publishing this interim rule without
prior opportunity for public comment.
Immediate action is warranted to
remove unnecessary restrictions on the
interstate movement of regulated
articles from North Carolina and South
Carolina.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make it effective upon signature. We
will consider comments that are
received within 60 days of publication
of this rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register. It will include a
discussion of any comments we receive
and any amendments we are making to
the rule as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

Witchweed (Striga spp.) is a parasitic
plant that feeds off the roots of its host,
causing degeneration of corn, sorghum,
and other grassy crops. Witchweed is
found in the United States only in parts
of North Carolina and South Carolina.

The witchweed regulations
quarantine the States of North Carolina
and South Carolina and restrict the
interstate movement of certain articles
from regulated areas in those States for
the purpose of preventing the spread of
witchweed into noninfested areas of the
United States.

Regulated areas are designated as
either suppressive areas or generally
infested areas. The eradication of
witchweed is an objective in
suppressive areas, and APHIS conducts
surveys and applies chemical treatments
to achieve that objective. The cost of
treatments and surveillance is borne by
the Federal Government.

We are amending the regulations by
removing 357 farms in North Carolina
and South Carolina from the list of
suppressive areas because witchweed
has been eradicated from these
premises. There are no direct economic
benefits associated with this removal;
however, the regulated articles
produced by some small entities may
receive better interstate and intrastate
market access as a result of originating
in an area free of witchweed.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This document contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities,
Incorporation by reference, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, 7 CFR part 301 is
amended as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 147a, 150bb, 150dd,
150ee, 150ff, 161, 162, and 164-167; 7 CFR
2.22,2.80, and 371.2(c).

2. Section 301.80-2a is revised to read
as follows:

§301.80-2a Regulated areas; generally
infested and suppressive areas.

The civil divisions and parts of civil
divisions described below are
designated as witchweed regulated areas
within the meaning of this subpart.

NORTH CAROLINA

(1) Generally infested areas. None.

(2) Suppressive areas.

Bladen County. That area north of a line
beginning at the intersection of the Robeson-
Bladen County line and State Highway 211,
then east along State Highway 211 Bypass to
State Highway 242, then northeast along
State Highway 242 to U.S. Highway 701, then
north along U.S. Highway 701 to the Cape
Fear River, then southeast along the Cape
Fear River to the Bladen-Columbus County
line.

The Blanks, Alex, farm located on the
north side of State Secondary Road 1734 and
0.5 mile southeast of its intersection with
State Highway 87.

The Hardison, H.B., farm located on a field
road 0.25 mile northwest of its intersection
with State Secondary Road 1719 and 0.2 mile
west of its intersection with State Secondary
Road 1797.

The Jacobs, Sammy, farm located on a field
road 2.0 miles southwest of its intersection
with State Secondary Road 1708 and 0.25
mile south of its intersection with State
Secondary Road 211.

The Maultsby, T.N., farm located on both
sides of State Highway 87 at 0.7 mile
northwest of its intersection with State
Secondary Road 1743.

The Williams, Johnny, farm located west of
State Highway 211 Business and 0.1 mile
from its intersection with State Highway 211
Bypass and 0.5 mile southeast of the
Robeson-Bladen County line.

Columbus County. The Biggs, K.M., farm
located on the north side of State Secondary
Road 1574 and 1.1 miles southeast of its
intersection with State Secondary Road 1506.
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The Border Belt Research Station farm
located on the west side of State Secondary
Road 1537 and 0.3 mile northeast of its
intersection with State Secondary Road 1002.

The Britt, J.T., farm located on the east side
of State Secondary Road 1504 and 1.3 miles
northeast of its intersection with State
Secondary Road 1504.

The Gore, Nettie, farm located on the west
side of U.S. Highway 76 and 0.6 mile north
of its intersection with State Secondary Road
1355.

The Griffin, Wilson, farm located on the
east side of State Secondary Road 1512 and
1.4 miles southwest of its intersection with
State Highway 242.

The lvey, William, farm located on the
south side of State Secondary Road 1504 and
0.3 mile from its intersection with State
Secondary Road 1506.

The Keaton, Willie, farm located on the
south side of State Secondary Road 1852 and
0.5 mile southwest of its intersection with
State Highway 87.

The Lennon, Calvin, farm located on the
southwest side of State Secondary Road 1002
and 0.7 mile southeast of its intersection with
State Highway 242.

Cumberland County. That area bounded on
the west by the Cape Fear River, then by a
line running east and northeast along the
Fayetteville city limits to U.S. Highway 301,
then northeast along U.S. Highway 301 to
Interstate 95, then northeast along Interstate
95 to U.S. Highway 13, then east and
northeast along U.S. Highway 13 to the
Cumberland-Sampson County line.

The Bullock, Berline, farm located on the
north side of State Secondary Road 1722 and
0.2 mile west of its intersection with U.S.
Highway 301.

The Lewis, David, farm located on the west
side of U.S. Highway 301 and 0.1 mile south
of its intersection with State Secondary Road
1802.

The Lovick, Eugene, farm located on the
north side of State Secondary Road 1732 and
0.9 mile west of its junction with U.S.
Highway 301.

The McKeithan, Sarah, farm located on the
west side of U.S. Highway 301 and 0.3 mile
south of its intersection with State Secondary
Road 1856.

The McKeithan, Zela, farm located on the
east side of U.S. Highway 301 and 0.3 mile
south of its intersection with State Secondary
Road 1856.

The McLaughlin, Cornell, farm located on
the south side of State Secondary Road 2221
and 0.2 mile east of its intersection with State
Secondary Road 2367.

The McLaurin, George, farm located on the
north side of State Secondary Road 1722 and
0.4 mile west of its intersection with U.S.
Highway 301.

The McNeill, Clifton, farm located on both
sides of State Secondary Road 2241 at its
intersection with State Secondary Road 2252.

The Odom, Marshall, farm located on the
north side of State Secondary Road 1722 and
0.1 mile west of its intersection with U.S.
Highway 301.

The Patterson, Theodore, farm located on
the north side of State Road 1288 at its
intersection with State Secondary Road 1116.

The Underwood, Olive T., farm located on
the east side of State Secondary Road 1723

and 0.8 mile south of its junction with State
Secondary Road 1722.

The Williams, Howard, farm located at the
end of State Secondary Road 2243, which is
a dead end road.

Pender County. The Kea, Leo, farm located
0.3 mile east of State Secondary Road 1105
and 1.2 miles south of its intersection with
State Secondary Road 1104.

The Keith, F.R., farm located on both sides
of State Secondary Road 1130 and 0.7 mile
west of its junction with State Highway 210.

The Manuel, George, farm located 0.1 mile
south of State Highway 210 and 0.2 mile west
of its junction with State Secondary Road
1103.

The McCallister, Mary, farm located 0.2
mile east of State Secondary Road 1105 and
1.1 miles south of its intersection with State
Secondary Road 1104.

The Zibelin, John R., farm located 0.5 mile
east of State Secondary Road 1105 and 1.2
miles south of its intersection with State
Secondary Road 1104.

Robeson County. That area west and south
of a line beginning at the intersection of
Interstate 95 and the Cumberland-Robeson
County line and extending southeast along
Interstate 95 to State Highway 211 then
northeast along State Highway 211 to the
Robeson-Bladen County line.

The Epps, Frank, farm located on the
northeast side of a field road 0.5 mile east of
its intersection with State Secondary Road
1935 and 0.7 mile east of its intersection with
U.S. Highway 301.

The Smith, Josephine, farm located on the
west side of State Secondary Road 1937 and
0.2 mile south of its intersection with State
Secondary Road 1933.

The Warwick, W.M., farm located on a
field road 0.3 mile north of State Secondary
Road 2120 and 0.5 mile west of its
intersection with State Highway 211.

Sampson County. That area south of a line
beginning at a point where U.S. Highway 421
intersects the Sampson-Harnett County line,
then southeast along U.S. Highway 421 to the
Sampson-Pender County line.

The Bryant, Ermon Estate, farm located on
the north side of State Secondary Road 1943
and 0.6 mile northwest of its intersection
with State Secondary Road 1942.

The Hobbs, Ed, farm located 0.7 mile south
of State Secondary Road 1736 and 1 mile
south of its intersection with State Secondary
Road 1731.

The Merritt, David, farm located on a field
road 0.5 mile south of State Secondary Road
1943 and 0.4 mile southwest of its
intersection with State Secondary Road 1944.

The Pate, Ray, farm located on the west
side of State Secondary Road 1738 and 0.6
mile southeast of its intersection with State
Secondary Road 1740.

The Quarter M Farms farm located on a
field road 0.2 mile southeast of State
Secondary Road 1955 and 0.7 mile southeast
of its intersection with State Secondary Road
1945.

The Strickland, Edgebert, farm located on
the north side of State Highway 421 and 1
mile east of its intersection with State
Secondary Road 1703.

SOUTH CAROLINA
(1) Generally infested areas. None.

(2) Suppressive areas.

Dillon County. The Adams, Coble, farm
located west of State Secondary Highway 23
and 0.2 mile north of its intersection with
State Secondary Highway 286.

The Wise, Wilbur, farm located on the
south side of a field road and 0.15 mile
southeast of the junction of the road with
State Secondary Road 626 and 0.55 mile
southwest of the intersection of State
Secondary Road 625 with State Highway 38.

Horry County. That area bounded by a line
beginning at a point where U.S. Highway 76
intersects the South Carolina-North Carolina
State line, then south along U.S. Highway 76
to State Secondary Highway 44, then south
along State Secondary Highway 44 to State
Secondary Highway 19, then south along
State Secondary Highway 19 to Honey Camp
Branch, then southwest along Honey Camp
Branch to Lake Swamp, then east along Lake
Swamp to Prince Mill Swamp, then south
along Prince Mill Swamp to State Secondary
Highway 309, then southwest along State
Secondary Highway 309 to State Secondary
Highway 45, then southwest along State
Secondary Highway 45 to State Secondary
Highway 129, then northwest along State
Secondary Highway 129 to U.S. Highway
501, then northwest along U.S. Highway 501
to the Little Pee Dee River, then northeast
along the Little Pee Dee River to the Lumber
River, then northeast along the Lumber River
to the South Carolina-North Carolina State
line, then southeast along the State line to the
point of beginning.

That area south of a line beginning at the
intersection of the Waccamaw River and
State Secondary Highway 638, then southeast
along State Secondary Highway 638 to State
Primary Highway 90, then north along State
Primary Highway 90 to an unpaved road
known as Water Tower Road, then east along
Water Tower Road to an unpaved road
known as Telephone Road, then southeast
along Telephone Road to the northern tip of
Long Bay, then west along Long Bay to
Dogwood Road, then northwest along
Dogwood Road to South Carolina Primary
Highway 90, then northeast along South
Carolina Primary Highway 90 to the north
branch of Mills Swamp, then west along this
branch to the Waccamaw River, then
northeast along the Waccamaw River to the
point of beginning.

The Harden, John, farm located on the
northwest side of a dirt road and 0.4 mile
northeast of the junction of this dirt road
with State Secondary Roads 105 and 377.

The Stevens, James, farm located on the
south side of a dirt road and 0.3 mile
northeast of its junction with State Secondary
Highway 112, this junction being 1.2 miles
east of the junction of State Secondary
Highway 112 with State Secondary Highway
139.

Marion County. That area north, west, and
east of a line beginning at the intersection of
State Primary Highway 41A and the North
Carolina-South Carolina State lines, then
southwest along State Primary Highway 41A
to the Marion city limits, then southeast
along the Marion city limits to U.S. Highway
76, then east along U.S. Highway 76 to the
Mullins city limits, then southeast along the
Mullins city limits to State Primary Highway
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917, then southeast along State Primary
Highway 917 to the Little Pee Dee River.

Done in Washington, DC, this 4th day of
June 1998.

Charles P. Schwalbe,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-15404 Filed 6-9-98; 8:45 am]
BILLING CODE 3410-34-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 35
RIN 3150-AF77

License Term for Medical Use Licenses

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is amending its regulations
pertaining to the medical use of
byproduct material to eliminate the 5-
year term limit for medical use licenses.
License terms for licenses issued under
these regulations will be set by policy.
Other materials licenses are issued for
up to 10 years. The NRC will issue some
licenses for shorter terms if warranted
by the individual circumstances of
license applicants. The amendment
reduces the administrative burden of
license renewals on a 5-year cycle for
both NRC and licensees and supports
NRC'’s goal of streamlining the licensing
process.

EFFECTIVE DATE: This regulation
becomes effective on July 10, 1998.

FOR FURTHER INFORMATION CONTACT:
Jayne M. McCausland, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, telephone (301)
415-6219, e-mail IMM2 @ nrc.gov.
SUPPLEMENTARY INFORMATION:

I. Background.

I1. Discussion.

111, Statement of Regulatory Action.

V. Discussion of Public Comments.

V. Agreement State Compatibility.

VI. Environmental Impact: Categorical
Exclusion.

VII. Paperwork Reduction Act Statement.

VIII. Regulatory Analysis.

I1X. Regulatory Flexibility Certification.

X. Backfit Analysis.

l. Background

In 1995, the NRC’s Office of Nuclear
Material Safety and Safeguards (NMSS)
initiated a review to determine whether
the license term for materials licenses
could be lengthened so that NRC’s
licensing resources could be redirected
to other areas of the materials program.

At that time, the resources devoted to
renewals constituted over 50 percent of
the total resources expended for
licensing. NMSS undertook this review
as a part of NRC’s ““business process
redesign” efforts.

The license renewal process has been
used as an opportunity for the
Commission to review the history of the
licensee’s operating performance (e.g.,
the record on compliance with
regulatory requirements) and the
licensee’s overall materials safety
program. This review is performed to
ascertain if the licensee employs up-to-
date technology and practices in the
protection of health, safety, and the
environment, and complies with any
new or amended regulations. As part of
a license renewal, the licensee is asked
to provide information on the current
status of its program as well as any
proposed changes in operations (types
and quantities of authorized materials),
personnel (authorized users and
radiation safety officers), facility,
equipment, or applicable procedures.
The renewal process has been perceived
to benefit both the licensee and NRC
because it requires both to take a
comprehensive look at the licensed
operation. However, in practice,
comprehensive program reviews occur
when proposed changes are identified
and requested by licensees as license
amendments rather than during the
license renewal process.

License terms have been reviewed on
numerous occasions since 1967. On
May 12, 1967 (32 FR 7172), the
Commission amended 10 CFR part 40 to
eliminate a 3-year limit on the term of
source material licenses. At that time,
there was no restriction on the term of
byproduct licenses under 10 CFR part
30 or special nuclear material licenses
under 10 CFR part 70. In the notice of
proposed rulemaking associated with
amending 10 CFR part 40, dated
December 22, 1966, NRC indicated that
if the proposed amendment to eliminate
the 3-year restriction were adopted,
licenses would be issued for 5-year
terms, except when the nature of the
applicant’s proposed activities indicated
a need for a shorter license period. At
that time, the Commission believed
there was little justification for granting
licenses under 10 CFR parts 30, 40, and
70 for terms of less than 5 years, in view
of the cumulative experience up to that
time and the means available to NRC to
suspend, revoke, or modify such
licenses if public health and safety or
environment so required.

In March 1978, NMSS conducted a
study (SECY-78-284, ““The License
Renewal Study for parts 30, 40, and 70
Licenses”) to consider changing the 5-

year renewal period for parts 30, 40, and
70 licenses. The study concluded, in
part, that the NRC should continue its
practice of issuing specific licenses for
5-year terms and should retain an
option to write licenses for shorter
terms, if deemed necessary, for new
types of operations or if circumstances
warranted.

On July 26, 1985 (50 FR 30616), NRC
proposed revising 10 CFR part 35,
“Medical Use of Byproduct Material.”
The proposed rulemaking indicated that
the Commission had selected a term of
five years for a license. It was believed
that a term shorter than 5 years would
not benefit health and safety because
past experience indicated that medical
programs did not generally change
significantly over that period of time.
The notice also indicated that a longer
term may occasionally result in
unintentional abandonment of the
license. On October 16, 1986 (51 FR
36932), NRC issued the final rule that
consolidated and clarified radiation
safety requirements related to the
medical use of byproduct materials, and
included a license term of 5 years.

OnJune 19, 1990 (55 FR 24948), the
Commission announced that the license
term for major operating fuel cycle
licensees (i.e., licenses issued pursuant
to 10 CFR parts 40 or 70) would be
increased from a 5-year term to a 10-
year term at the next renewal of the
affected licenses. This change enabled
NRC resources to be used to improve the
licensing and inspection programs. The
bases for this change were that major
operating fuel cycle facilities had
become stable in terms of significant
changes to their licenses and operations
and that licensees would be required to
update the safety demonstration
sections of their licenses every 2 years.

OnJuly 2, 1996, the Commission
approved the NRC staff’s proposal to
extend the license term for uranium
recovery facilities from 5 years to 10
years. Extending the license term
reduces the administrative burden
associated with the license renewal
process for both the NRC staff and the
uranium recovery licensees. Also, the
extension reduces licensee fees, makes
the license term for these facilities more
commensurate with the level of risk,
and supports NRC'’s goal of streamlining
the licensing process. Licensees were
informed of the extensions in July 1996.

On February 6, 1997 (62 FR 5656), the
Commission gave notice that the license
term for materials licenses issued
pursuant to 10 CFR parts 30, 40, or 70
would be increased from a 5-year term
to up to a 10-year term at the next
renewal of the affected licenses.
However, whereas the 10-year term for
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other licenses was set by this policy, the
term for licenses issued pursuant to 10
CFR part 35 was established by
regulation at 5 years.

OnJuly 31, 1997 (62 FR 40975), the
NRC published a proposed rule to revise
10 CFR part 35 to eliminate the 5-year
term limit in 10 CFR 35.18 for medical
use licenses. The term for medical
licenses could then be set by policy for
up to 10 years. The NRC could issue a
license for a shorter term, depending on
the individual circumstances of the
license applicant. The public comment
period closed on October 14, 1997. A
summary of the public comments is
provided in Section 1V, below.

I1. Discussion

The change described above (i.e.,
increasing the license term for materials
licenses issued under 10 CFR parts 30,
40, and 70 to up to 10 years) has created
an inconsistency between the license
terms for medical use and nonmedical
use materials licenses. NRC believes
that the license duration period for
medical use licenses may also be
extended without adverse impacts on
public health and safety, such as
increases in the unintentional
abandonment of licensed material or
decreases in the licensees’ attention to
licensed activities, for the following
reasons:

(1) Licensees would continue to be
required to adhere to the regulations
and their license conditions, and to
apply for license amendments for
certain proposed changes to their
programs;

(2) No changes in either the frequency
or elements of the medical inspection
program are being proposed;

(3) NRC would continue to be in a
position to identify, by inspection or
other means, violations of its regulations
or the license conditions that affect
public health and safety, and to take
appropriate enforcement actions;

(4) Cases of abandonment of NRC
licenses would be identified through
nonpayment of the annual licensing fees
and regional NRC office follow-up;

(5) The NRC staff would continue to
make licensees aware of health and
safety issues through the issuance of
generic communications (such as
information notices, generic letters,
bulletins, and the NMSS Licensee
Newsletter); and

(6) NRC is moving to a more
performance-based regulatory approach,
where emphasis is placed on the
licensee’s execution of commitments
rather than on rereview of the details of
the licensee’s program.

111. Statement of Regulatory Action

The NRC is revising part 35 to
eliminate the 5-year term limit in 10
CFR 35.18 for medical use licenses so
that the term for medical use licenses
will be set by policy.

IV. Discussion of Public Comments

Five letters of public comment were
received on the proposed rule.
Comments were received from National
Physics Consultants, Ltd., the American
Association of Clinical
Endocrinologists, the Mayo Clinic, the
University of Cincinnati, and the
American Hospital Association.

All commenters fully supported the
proposed amendment to eliminate the
reference to the 5-year term limit for
medical use licenses in 10 CFR 35.18. In
addition, the commenters endorsed the
change in license terms for licenses
issued pursuant to part 35, to be set by
policy for as many as 10 years, as are the
license terms for other material licenses.

In general, commenters disparaged
the license renewal process, on a 5-year
frequency, as requiring a significant
expenditure of time and fees with
minimal benefit, and supported NRC’s
proposal to eliminate this requirement,
citing a reduction of staff time and costs
for both the NRC and individual
licensees with no decrease in public
health and safety. Commenters
recognized that the NRC may issue some
licenses for shorter terms if warranted
by the individual circumstances of
license applicants.

One commenter stated that routine
license reviews by the local Radiation
Safety Committee will ensure operation
of a radiation safety program that
protects public health and safety.

Another commenter indicated that
because the NRC is in contact with the
licensees on an ongoing basis, any
changes in operations, personnel,
facility, equipment, or applicable
procedures are identified during the
inspection and license amendment
process.

One of the commenters agreed that
the radiation safety programs at most
medical facilities are very stable and
pointed out that significant changes in
the radiation safety program require
license amendments.

Another commenter recommended
that NRC extend the license term for
medical use licenses from 5 years to 10
years as soon as possible to reduce the
license fees and achieve further cost
savings. This commenter expressed
support for the NRC’s ““business process
redesign” efforts to reduce both the
administrative burden of license
renewals and license fees. According to

the commenter, this will allow that
organization’s members to redirect their
resources to support and implement
NRC’s initiative to move to a more
performance-based regulatory approach.

V. Agreement States Compatibility

This rulemaking will be a matter of
compatibility between the NRC and the
Agreement States. Compatibility
Category D has been assigned to the
changes in 10 CFR 35.18. Category D
means the provisions are not required
for purposes of compatibility. No
problems have been identified regarding
Agreement State compatibility
implementation of this rule change.

VI. Environmental Impact: Categorical
Exclusion

The Commission has determined that
this final rule is the type of action
described in categorical exclusion 10
CFR 51.22(c)(3)(i) for amendments to
Part 35 that relate to renewals of
licenses. Therefore, neither an
environmental statement nor an
environmental assessment has been
prepared for this final regulation.

VII. Paperwork Reduction Act
Statement

This final rule reduces the burden for
both medical licensees and the NRC
because license terms for Part 35
licensees could be established by policy,
for as many as 10 years, as is the case
for other materials licensees. However,
the reduced burden from less frequent
license renewal will not be realized in
the near future because the affected
licenses are operating under a 5-year
extension of current licenses granted in
1995. The impact of that one-time
extension is addressed in the current
supporting statement for NRC Form 313,
“Application for Material License,”
which was approved by the Office of
Management and Budget (OMB) under
OMB Clearance No. 3150-0120 and
which expires on July 31, 1999. The
data on reduced burden from extension
of the license term for all material
licenses and from other actions taken to
streamline the licensing process will be
included in the request for renewal of
the information collection requirements
on NRC Form 313 in 1999. This is
appropriate because the next OMB
clearance extension will cover 1999—
2002, when the medical licenses
currently under the 5-year extension
will expire and will be affected by this
rulemaking. Send comments on any
aspect of this information collection,
including suggestions for further
reducing the burden, to the Information
and Records Management Branch (T—
6F33), U.S. Nuclear Regulatory
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Commission, Washington, DC 20555—
0001, or by Internet electronic mail at
BIS1@NRC.GOV; and to the Desk
Officer, Office of Information and
Regulatory Affairs, NEOB-10202 (3150—
0014), Office of Management and
Budget, Washington, DC 20503.

Public Protection Notification

If a document used to impose an
information collection does not display
a currently valid OMB control number,
the NRC may not conduct or sponsor,
and a person is not required to respond
to, the information collection.

VIII. Regulatory Analysis
Problem

The current rule requirement,
regarding the term of medical licenses,
is codified in 10 CFR 35.18 and states
that ““The Commission shall issue a
license for the medical use of byproduct
material for a term of five years.” The
license term of other materials licenses,
as established by Commission policy, is
up to 10 years. There is an
inconsistency as to duration and
manner of specifying the license terms
of medical use licenses and all other
materials licenses. Based on the above,
the following options were considered.

Alternative Approaches

1. Take no Action: Maintain the
requirement that licenses issued
pursuant to Part 35 would be issued for
5 years.

This option would continue the
inconsistencies between medical
licenses and all other materials licenses
as to the duration and specification of
license terms. Terms for medical use
licenses are established in codified
regulations, whereas the term for other
materials licenses is now set by policy.
Also, this option would result in
disparities in the duration of the term
for materials licenses. Medical use
licenses would continue to be issued for
5-year terms whereas the duration of the
term for other materials licenses is up to
10 years.

2. Revise 10 CFR 35.18: Revise the
regulations to delete any reference to the
license term for licenses issued
pursuant to part 35.

This option would result in
consistency between how license terms
for medical licenses and all other
materials licenses are established and in
the duration of these licenses.
Commission decisions regarding the
duration of a materials license could
therefore apply uniformly to all types of
materials licenses. After final
rulemaking action to revise 10 CFR
35.18, the license term for licenses

issued pursuant to part 35 would be set
by the already established policy for as
many as 10 years.

Value and Impact

The license renewal process is
resource-intensive for both the licensee
and NRC. At the time of license
renewal, licensees submit to NRC any
changes in operations, personnel,
facility, equipment, or applicable
procedures. Because NRC is in contact
with the licensees on an ongoing basis,
many of these changes are identified
during the inspection and license
amendment process. Therefore, the
rulemaking to remove the 5-year license
term for medical use of byproduct
material would not change the health
and safety requirements imposed on
licensees.

By removing the reference to the 5-
year term in 10 CFR 35.18 and, with the
Commission’s February 1997 extension
of the license term for as many as 10
years for all materials licenses issued
pursuant to parts 30, 40, and 70, there
is a reduction in the regulatory burden
for approximately 1,900 NRC licensees
that use byproduct material for medical
procedures. Estimated savings are based
on the assumption that these licensees
would only be required to submit a
renewal application every 10 years as
opposed to every 5 years, resulting, on
average, in a savings of 190 applications
per year. However, offsetting these
savings, medical licensees may need to
submit an average of one additional
amendment during the 10-year period to
account for changes in operations that
would have routinely been addressed
when the license was renewed on a 5-
year cycle. Assuming that a typical
license renewal application and typical
amendment involves 19 hours and 4
hours of licensee professional effort,
respectively, there would be a net
savings per licensee of 15 hours. Based
on an industry professional labor rate of
$125 per hour, the annual industry-wide
savings would approximate $356,000.
Over a 30-year time frame, based on a
7-percent real discount rate, the present
worth savings to industry would
approximate $4.4 million.

Similarly, this rulemaking is also cost
effective for the NRC because fewer
resources would be required to review
and process renewal applications. On
average, it takes approximately 14 hours
of NRC professional time to renew a
medical license and 4 hours to review
and issue a license amendment. This
means a net savings to the NRC of 10
hours per licensee. Assuming an NRC
labor rate of $125 per hour, and on
average, 190 applications per year, the
annual NRC savings would equal

$237,000. The 30-year present worth
savings to the NRC would approximate
$2.9 million.

Conclusion

This rulemaking, to remove the 5-year
license term for medical use of
byproduct material, is promulgated so
the term for medical licenses will be
consistent with that of other materials
licenses (set by policy to be as many as
10 years). The extension will reduce the
administrative burden of license
renewals for both NRC and licensees
and will support NRC’s goal of
streamlining the licensing process
without any reduction in health and
safety. NRC may issue some licenses for
shorter terms if warranted by the
individual circumstances of license
applicants.

Decisional Rationale

Based on the desire to reduce burden
whenever it is possible to do so without
reducing protection of public health and
safety, to maintain consistency among
license terms for materials licensees,
and the cost effectiveness of longer
license terms, the NRC is amending 10
CFR part 35 to eliminate the 5-year term
limit for medical use licenses and allow
the license term to be set by policy, as
is the case for other materials licenses.

IX. Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities. By removing the reference to
the 5-year license term in 10 CFR 35.18,
the duration of medical use licenses will
be set by policy, resulting in a reduction
in the regulatory burden for NRC
medical use licensees.

X. Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109, does not
apply to this final rule and, therefore,
that a backfit analysis is not required for
this final rule because the amendment
does not involve any provision that
would impose backfits as defined in 10
CFR 50.109(a)(1).

Small Business Regulatory Enforcement
Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is not a
“major rule”” and has verified this
determination with the Office of
Information and Regulatory Affairs,
Office of Management and Budget.
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List of Subjects in 10 CFR Part 35

Byproduct material, Criminal
penalties, Drugs, Health facilities,
Health professions, Medical devices,
Nuclear materials, Occupational safety
and health, Radiation protection,
Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendment to 10 CFR part 35.

PART 35—MEDICAL USE OF
BYPRODUCT MATERIAL

1. The authority citation for part 35
continues to read as follows:

Authority: Secs. 81, 161, 182, 183, 68 Stat.
935, 948, 953, 954, as amended (42 U.S.C.
2111, 2201, 2232, 2233); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

2. The introductory text of §35.18 is
revised to read as follows:

§35.18 License issuance.

The Commission shall issue a license
for the medical use of byproduct
material if:

* * * * *

Dated at Rockville, Md., this 20th day of
May 1998.

For the Nuclear Regulatory Commission.
L. Joseph Callan,
Executive Director for Operations.
[FR Doc. 98-15400 Filed 6—9-98; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-NM-97—-AD; Amendment
39-10582; AD 98-12-28]

RIN 2120-AA64
Airworthiness Directives; CASA Model
C-212 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all CASA Model C-212
series airplanes, that requires repetitive
inspections for cracking in the false spar
of the wing, and repair, if necessary.
This amendment is prompted by
issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The

actions specified by this AD are
intended to detect and correct cracking
in the false spar, which could result in
reduced structural integrity of the wing.
DATES: Effective July 15, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 15,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Construcciones Aeronauticas, S.A.,
Getafe, Madrid, Spain. This information
may be examined at the Federal
Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all CASA Model C-
212 series airplanes was published in
the Federal Register on April 9, 1998
(63 FR 17341). That action proposed to
require repetitive inspections for
cracking in the false spar of the wing,
and repair, if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 41 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 30
work hours per airplane to accomplish
the required inspection, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the inspection required by this AD on
U.S. operators is estimated to be
$73,800, or $1,800 per airplane, per
inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of

the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-12-28 Construcciones Aeronauticas, S.A.
(CASA): Amendment 39-10582. Docket
98-NM-97-AD.

Applicability: All Model C-212 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
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subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct cracking in the false
spar of the wing, which could result in
reduced structural integrity of the wing,
accomplish the following:

(a) Within 1,200 flight hours after the
effective date of this AD, perform a detailed
visual inspection for cracking in the false
spar of the wing, on the left and right sides
of the airplane, in accordance with CASA
Product Support Document COM 212-224,
dated November 28, 1990.

(1) If no cracking is detected, repeat the
detailed visual inspection thereafter at
intervals not to exceed 1,200 flight hours.

(2) If any cracking is detected, prior to
further flight, repair in accordance with a
method approved by either the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate; or the
Direccion General de Aviacion (DGAC),
which is the airworthiness authority for
Spain (or its delegated agent). Repeat the
detailed visual inspection thereafter at
intervals not to exceed 1,200 flight hours.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their request through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The inspections shall be done in
accordance with CASA Product Support
Document COM 212-224, dated November
28, 1990. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Construcciones Aeronauticas, S.A.,
Getafe, Madrid, Spain. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in Spanish airworthiness directive 02/96,
dated May 13, 1996.

(e) This amendment becomes effective on
July 15, 1998.

Issued in Renton, Washington, on June 3,
1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-15254 Filed 6-9-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-53—-AD; Amendment
39-10581; AD 98-12-27]

RIN 2120-AA64
Airworthiness Directives; British
Aerospace BAe Model ATP Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain British Aerospace
BAe Model ATP airplanes, that requires
repetitive magnetic particle inspections
to detect cracking of the splined
operating shaft of the internal door
handle on the forward passenger door,
rear passenger door, and rear baggage
door; and corrective actions, if
necessary. This amendment is prompted
by issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by this AD are
intended to detect and correct cracking
of the splined operating shaft of the
internal door handle, which could result
in failure of the internal door handle,
inability to operate the door during an
emergency evacuation, and consequent
injury to airplane occupants.

DATES: Effective July 15, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 15,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from AI(R) American Support, Inc.,
13850 Mclearen Road, Herndon,
Virginia 20171. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the

Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain British
Aerospace BAe Model ATP airplanes
was published in the Federal Register
on April 9, 1998 (63 FR 17342). That
action proposed to require repetitive
magnetic particle inspections to detect
cracking of the splined operating shaft
of the internal door handle on the
forward passenger door, rear passenger
door, and rear baggage door; and
corrective actions, if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 10 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 18
work hours per airplane to accomplish
the required magnetic particle
inspection, at an average labor rate of
$60 per work hour. Based on these
figures, the cost impact of the magnetic
particle inspection required by this AD
on U.S. operators is estimated to be
$10,800, or $1,080 per airplane, per
inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
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not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-12-27 British Aerospace Regional
Aircraft [Formerly Jetstream Aircraft
Limited; British Aerospace (Commercial
Aircraft) Limited]: Amendment 39—
10581. Docket 98—-NM-53-AD.

Applicability: BAe Model ATP airplanes,

constructor’s numbers 2002 through 2067

inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct cracking of the
splined operating shaft of the internal door
handle on the forward passenger door, rear
passenger door, and rear baggage door, which
could result in failure of the internal door
handle, inability to operate the door during
an emergency evacuation, and consequent
injury to airplane occupants; accomplish the
following:

(a) Prior to the accumulation of 2,000 flight
cycles on the splined operating shaft of the
internal door handle on the forward
passenger door, rear passenger door, and rear
baggage door; or within 60 days after the
effective date of this AD; whichever occurs
later: Accomplish either paragraph (a)(1) or
(a)(2) of this AD.

(1) Perform a magnetic particle inspection
to detect cracking of the splined operating
shaft of the internal door handle on the
forward passenger door, rear passenger door,
and rear baggage door, in accordance with
British Aerospace Regional Aircraft BAe ATP
Alert Service Bulletin ATP—-A52-30, dated
March 19, 1997.

(i) If any crack is found, prior to further
flight, accomplish the actions required by
paragraph (a)(2).

(ii) If no crack is found, repeat the actions
required by paragraph (a) of this AD at
intervals not to exceed 1,000 flight cycles.

(2) Replace the existing splined operating
shaft with a new splined operating shaft, in
accordance with the alert service bulletin.
Repeat the actions required by paragraph (a)
of this AD within 2,000 flight cycles after the
replacement, and thereafter at intervals not to
exceed 1,000 flight cycles.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their request through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The actions shall be done in accordance
with British Aerospace Regional Aircraft BAe
ATP Alert Service Bulletin ATP—A52-30,
dated March 19, 1997. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from AI(R) American Support, Inc.,
13850 Mclearen Road, Herndon, Virginia
20171. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in British airworthiness directive 004-03-97.

(e) This amendment becomes effective on
July 15, 1998.

Issued in Renton, Washington, on June 3,
1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-15253 Filed 6-9-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-SW-10-AD; Amendment
39-10576; AD 98-12-22]

RIN 2120-AA64
Airworthiness Directives; Bell

Helicopter Textron Canada Model 407
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Bell Helicopter Textron
Canada (BHTC) Model 407 helicopters
that requires shimming the tail rotor
drive system bearing supports (bearing
supports). This amendment is prompted
by reports of cracked bearing hangar
support arms in the area of the fillet
radius. The actions specified by this AD
are intended to prevent failure of the
bearing supports, which could result in
excessive tail rotor drive system
vibration, loss of tail rotor drive, and
subsequent loss of control of the
helicopter.

DATES: Effective July 15, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 15,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Bell Helicopter Textron Canada,
12,800 Rue de I’Avenir, Mirabel, Quebec
JON1LO, telephone (800) 463-3036, fax
(514) 433-0272. This information may
be examined at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
Jurgen Priester, Aerospace Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Certification Office, 2601 Meacham
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Blvd., Fort Worth, Texas 76137, (817)
222-5159, fax (817) 222—-5960.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to BHTC helicopters
was published in the Federal Register
on April 1, 1998 (63 FR 15790). That
action proposed to require shimming
the bearing supports within the next 25
hours time-in-service.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for small
editorial change. The FAA has
determined that these changes will
neither increase the scope of the AD nor
increase the economic burden on any
operator.

The FAA estimates that 160
helicopters of U.S. registry will be
affected by this AD, that it will take
approximately 4 work hours per
helicopter to accomplish the shimming
of the bearing support, and that the
average labor rate is $60 per work hour.
Required parts will cost approximately
$30 per helicopter. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$43,200.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 98-12-22 Bell Helicopter Textron
Canada: Amendment 39-10576. Docket
No. 98-SW-10-AD.

Applicability: Model 407 helicopters, serial
numbers 53000, 53002 through 53065, 53067,
and 53069 through 53075, certificated in any
category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required within 25 hours
time-in-service, unless accomplished
previously.

To prevent failure of the bearing supports,
which could result in excessive tail rotor
drive system vibration, loss of tail rotor drive,
and subsequent loss of control of the
helicopter, accomplish the following:

(a) Shim the tail rotor drive system bearing
supports in accordance with the
Accomplishment Instructions contained in
Bell Helicopter Textron Alert Service
Bulletin No. 407-97-7, dated February 27,
1997.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Certification Office, Rotorcraft Directorate,
FAA. Operators shall submit their requests

through an FAA Principal Maintenance
Inspector, who may concur or comment and
then send it to the Manager, Rotorcraft
Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Certification
Office.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(d) The shimming shall be done in
accordance with Bell Helicopter Textron
Alert Service Bulletin No. 407-97-7, dated
February 27, 1997. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Bell Helicopter Textron
Canada, 12,800 Rue de I’Avenir, Mirabel,
Quebec JON1LO, telephone (800) 463—-3036,
fax (514) 433-0272. Copies may be inspected
at the FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas; or at the Office
of the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(e) This amendment becomes effective on
July 15, 1998.

Note 3: The subject of this AD is addressed
in Transport Canada (Canada) AD No. CF-
97-08, dated May 30, 1997.

Issued in Fort Worth, Texas, on June 2,
1998.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-15264 Filed 6—9-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-SW-02-AD; Amendment
39-10575; AD 98-12-21]

RIN 2120-AA64
Airworthiness Directives; Eurocopter
France Model SA. 315B Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Eurocopter France Model
SA. 315B helicopters that requires an
initial and repetitive visual inspections
and modification, if necessary, of the
horizontal stabilizer spar tube (spar
tube). This amendment is prompted by
an in-service report of fatigue cracks
that initiated from corrosion pits. The
actions specified by this AD are
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intended to prevent fatigue failure of the
spar tube, separation and impact of the
horizontal stabilizer with the main or
tail rotor and subsequent loss of control
of the helicopter.

DATES: Effective July 15, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 15,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from American Eurocopter Corporation,
2701 Forum Drive, Grand Prairie, Texas
75053-4005. This information may be
examined at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
Richard Monschke, Aerospace Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5116, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to Eurocopter France
Model SA. 315B helicopters was
published in the Federal Register on
April 21, 1998 (63 FR 19670). That
action proposed to require an initial and
repetitive visual inspections and
modification, if necessary, of the
horizontal stabilizer spar tube (spar
tube).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA'’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

The FAA estimates that 28 helicopters
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 0.5 work hour per
helicopter to accomplish the inspections
and 3 work hours per helicopter to
accomplish the modification, and that
the average labor rate is $60 per work
hour. Required parts would cost
approximately $1100 per helicopter.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $1310 per
helicopter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or

on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 98-12-21 Eurocopter France:
Amendment 39-10575. Docket No. 98—
SW-02—-AD.

Applicability: Model SA. 315B helicopters
with horizontal stabilizers, part number (P/N)
315A35-10-000-1, 315A35-10-000-2, or
higher dash numbers, installed, certificated
in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (e) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different

actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a fatigue failure of the
horizontal stabilizer spar tube (spar tube),
impact of the horizontal stabilizer with the
main or tail rotor and subsequent loss of
control of the helicopter, accomplish the
following:

(a) Before further flight:

(1) Inspect the aircraft records and the
horizontal stabilizer installation to determine
whether Modification 072214 (installation of
the spar tube without play) or Modification
072215 (adding two half-shells on the spar)
has been accomplished.

(2) If Modification 072214 has not been
installed, comply with paragraphs 2.A.,
2.B.1), 2.B.2)a), and 2.B.2)b) of the
Accomplishment Instructions of Eurocopter
France Service Bulletin No. 55.01, Revision
3, dated April 25, 1997 (service bulletin). If
the fit and dimensions of the components
specified in paragraph 2.B.2)a) exceed the
tolerances in the applicable structural repair
manual, replace with airworthy parts.

(3) If Modification 072215 has not been
installed, first comply with paragraphs 2.A.,
2.B.1), and 2.B.3), and then comply with
paragraph 2.B.2)c) of the Accomplishment
Instructions of the service bulletin.

Note 2: Modification kit P/N 315A-07—
0221571 contains the necessary materials to
accomplish this modification.

(b) Before the first flight of each day:

(1) Visually inspect the installation of the
half-shells, the horizontal stabilizer supports,
and the horizontal stabilizer for corrosion or
cracks. Repair any corroded parts in
accordance with the applicable maintenance
manual. Replace any cracked components
with airworthy parts before further flight.

(2) Confirm that there is no play in the
horizontal stabilizer supports by lightly
shaking the horizontal stabilizer. If play is
detected, comply with paragraphs 2.A. and
2.B.2)a) of the service bulletin. If the fit and
dimensions of the components specified in
paragraph 2.B.2)a) exceed the tolerances in
the applicable structural repair manual,
replace with airworthy parts before further
flight.

(c) At intervals not to exceed 400 hours
time-in-service (TIS) or four calendar
months, whichever occurs first, inspect and
lubricate the spar tube attachment bolts.

(d) Within 90 calendar days and thereafter
at intervals not to exceed 24 calendar
months, visually inspect the inside of the
horizontal spar tube in accordance with
paragraph 2.A. and 2.B.1) of the service
bulletin.

(1) If corrosion is found inside the tube,
other than in the half-shell area, replace the
tube with an airworthy tube within the next
500 hours TIS or 18 calendar months,
whichever occurs first.

(2) If corrosion is found inside the tube in
the half-shell area, apply a protective
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treatment as described in paragraph 2.B.1(b)
of the service bulletin.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Standards Staff, FAA, Rotorcraft Directorate.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Rotorcraft Standards Staff.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(9) The modification shall be done in
accordance with Eurocopter France Service
Bulletin No. 55.01, Revision 3, dated April
25, 1997. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, Texas 75053—
4005. Copies may be inspected at the FAA,
Office of the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(h) This amendment becomes effective on
July 15, 1998.

Note 4: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD 96-277-337(B)R1, dated May 21,
1997.

Issued in Fort Worth, Texas, on June 2,
1998.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-15263 Filed 6-9-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-45-AD; Amendment
39-10580; AD 98-12-26]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F.28 Mark 1000, 2000, 3000, and
4000 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Fokker Model F.28
Mark 1000, 2000, 3000, and 4000 series

airplanes, that requires a one-time
inspection to determine the torque
values of the coupling fitting attachment
bolts at fuselage station 10790, and
corrective action, if necessary. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
prevent loss of the coupling fitting
attachment bolts between the center
wing section and the fuselage, and
consequent reduced structural integrity
of the airplane.

DATES: Effective July 15, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 15,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Fokker Services B.V., Technical
Support Department, P. O. Box 75047,
1117 ZN Schiphol Airport, the
Netherlands. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Fokker
Model F.28 Mark 1000, 2000, 3000, and
4000 series airplanes was published in
the Federal Register on April 6, 1998
(63 FR 16711). That action proposed to
require a one-time inspection to
determine the torque values of the
coupling fitting attachment bolts at
fuselage station 10790, and corrective
action, if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 27 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 128
work hours per airplane to accomplish
the required inspection, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the AD on U.S. operators is estimated
to be $207,360, or $7,680 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-12-26 Fokker Services B.V.:
Amendment 39-10580. Docket 98—NM-
45-AD.

Applicability: Model F.28 Mark 1000,
2000, 3000, and 4000 series airplanes; serial
numbers 11003 through 11201 inclusive,
11991, and 11992; on which Fokker Service
Bulletin F28/53-125, dated January 23, 1993,
has been accomplished; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of the coupling fitting
attachment bolts between the center wing
section and the fuselage, and consequent
reduced structural integrity of the airplane,
accomplish the following:

(a) Within 3,000 flight cycles or 1 year after
the effective date of this AD, whichever
occurs later, perform a one-time inspection to
determine the torque values of the coupling
fitting attachment bolts between the fuselage
and the center wing section at fuselage
station number 10790, in accordance with
Part 1 of the Accomplishment Instructions of
Fokker Service Bulletin F28/53-143, dated
August 30, 1996.

(2) If the torque values are within the limits
specified by the service bulletin, no further
action is required by this AD.

(2) If the torque value of any bolt is outside
the limits specified by the service bulletin,
prior to further flight, re-torque the bolt in
accordance with the service bulletin.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR

21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The actions shall be done in accordance
with Fokker Service Bulletin F28/53-143,
dated August 30, 1996. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Fokker Services B.V.,
Technical Support Department, P.O. Box
75047, 1117 ZN Schiphol Airport, the
Netherlands. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in Dutch airworthiness directive 1996-119
(A), dated September 30, 1996.

(e) This amendment becomes effective on
July 15, 1998.

Issued in Renton, Washington, on June 3,
1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-15251 Filed 6-9-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-312-AD; Amendment
39-10579; AD 98-12-25]

RIN 2120-AA64
Airworthiness Directives; British
Aerospace BAe Model ATP Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain British Aerospace
BAe Model ATP airplanes, that requires
a one-time inspection to detect
corrosion, wear, or damage of the
operating mechanism of the forward
door of the main landing gear (MLG);
operational inspections to ensure
smooth operation of the MLG operating
mechanism; and follow-on actions. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
prevent partial seizure of the forward
door of the MLG operating mechanism,
which could result in the inability to
lower or retract the MLG.
DATES: Effective July 15, 1998.

The incorporation by reference of
certain publications listed in the

regulations is approved by the Director
of the Federal Register as of July 15,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from AI(R) American Support, Inc.,
13850 Mclearen Road, Herndon,
Virginia 20171. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain British
Aerospace BAe Model ATP airplanes
was published in the Federal Register
on April 6, 1998 (63 FR 16713). That
action proposed to require a one-time
inspection to detect corrosion, wear, or
damage of the operating mechanism of
the forward door of the main landing
gear (MLG); operational inspections to
ensure smooth operation of the MLG
operating mechanism; and follow-on
actions.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 10 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 8
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the AD on U.S. operators is estimated
to be $4,800, or $480 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.
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Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-12-25 British Aerospace Regional
Aircraft [Formerly Jetstream Aircraft
Limited; British Aerospace (Commercial
Aircraft) Limited]: Amendment 39—
10579. Docket 97-NM-312-AD.

Applicability: BAe Model ATP airplanes,
constructor’s numbers 2001 through 2063
inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the

requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent partial seizure of the forward
door of the main landing gear (MLG)
operating mechanism, which could result in
the inability to lower or retract the MLG,
accomplish the following:

(a) Within 300 flight hours or within 90
days after the effective date of this AD,
whichever occurs first, perform a one-time
visual inspection to detect corrosion, wear, or
damage of the operating mechanism of the
forward door of the MLG; and clean,
degrease, and relubricate the door operating
mechanism; in accordance with British
Aerospace Service Bulletin ATP-32-84,
Revision 1, dated September 26, 1997.

(1) If no corrosion, wear, or damage is
detected during the inspection required by
paragraph (a) of this AD, no further action is
required by this AD.

(2) If any corrosion, damage, or worn
component is detected during the inspection
required by paragraph (a) of this AD,
accomplish the requirements of paragraphs
(a)(2)(i) and (a)(2)(ii) of this AD, as
applicable.

(i) If any corrosion or damage is detected,
prior to further flight, repair in accordance
with a method approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate.

(ii) If any worn component is detected,
within 600 flight hours after performing the
inspection required by paragraph (a) of this
AD, replace the component with a new or
serviceable part in accordance with the
service bulletin.

(b) Within 300 flight hours after
accomplishing the inspection required by
paragraph (a) of this AD, perform an
operational inspection to ensure smooth
operation of the spring strut of the forward
door of the MLG, and relubricate the
operating spring and sliding tube of the
forward door ‘A’ frame, in accordance with
British Aerospace Service Bulletin ATP-32—
84, Revision 1, dated September 26, 1997.

(1) Repeat the operational inspections
thereafter at intervals not to exceed 300 flight
hours, until the accumulation of 1,500 flight
hours after the accomplishment of the
inspection required by paragraph (a) of this
AD.

(2) Following the accomplishment of all
inspections required by paragraph (b)(1) of
this AD, repeat the operational inspections
and relubrication required by paragraph (b)
of this AD at intervals not to exceed 1,500
flight hours.

(c) If any discrepancy is detected during
any operational inspection and relubrication
required by paragraph (b) of this AD, prior to
further flight, replace any discrepant part
with a new or serviceable part in accordance
with a method approved by the Manager,
International Branch, ANM-116.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) Except as provided by paragraphs
(@)(2)(i) and (c) of this AD, the actions shall
be done in accordance with British
Aerospace Service Bulletin ATP-32-84,
Revision 1, dated September 26, 1997. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from AI(R)
American Support, Inc., 13850 Mclearen
Road, Herndon, Virginia 20171. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(9) This amendment becomes effective on
July 15, 1998.

Issued in Renton, Washington, on June 3,
1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-15249 Filed 6-9-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—NM-182—-AD; Amendment
39-10578; AD 98-12-24]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310 Series Airplanes Equipped With
General Electric Model CF6-80A3
Series Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Airbus Model
A310 series airplanes. This action
requires a one-time inspection to detect
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cracked or broken links of the aft engine
mounts, and replacement of any cracked
or broken link with a serviceable link.
This amendment is prompted by
issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified in this AD are
intended to detect and correct cracking
of the links of the aft engine mounts,
which could result in failure of the aft
engine attachment and consequent
separation of the engine from the
airplane.

DATES: Effective June 25, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 25,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
July 10, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
182—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Airbus
Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The
Direction Générale de I’ Aviation Civile
(DGAC), which is the airworthiness
authority for France, notified the FAA
that an unsafe condition may exist on
certain Airbus Model A310 series
airplanes. The DGAC advises that,
during a routine maintenance
inspection of a General Electric Model
CF6-80A3 series engine for an Airbus
Model A310 series airplane, a crack was
discovered on the left-hand link of the
aft engine mount assembly. The crack
measured 10 mm in length and was
located at the upper end of the link, at
the gearing location. The cause of the
crack is still under investigation. This
condition, if not corrected, could result
in failure of the aft engine attachment
and consequent separation of the engine
from the airplane.

Explanation of Relevant Service
Information

Airbus has issued All Operators Telex
(AOT) 71 06, dated October 21, 1997,
which describes procedures for a one-
time detailed visual inspection to detect
cracked or broken links of the aft engine
mounts, and replacement of any cracked
or broken link with a serviceable link.
The DGAC classified this AOT as
mandatory and issued French
telegraphic airworthiness directive T97—
324-234(B), dated October 22, 1997, and
airworthiness directive 97-324-234(B),
dated November 5, 1997; in order to
assure the continued airworthiness of
these airplanes in France.

FAA’s Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to detect
and correct cracking of the links of the
aft engine mounts, which could result in
failure of the aft engine attachment and
consequent separation of the engine
from the aiplane. This AD requires
accomplishment of the actions specified
in the AOT described previously. This
AD also requires that operators report
results of inspection findings (positive
and negative) to Airbus.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 98—-NM-182—-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
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emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-12-24 Airbus Industrie: Amendment
39-10578. Docket 98—-NM-182-AD.

Applicability: Model A310 series airplanes,
equipped with General Electric Model CF6—
80A3 series engines; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct cracking of the links
of the aft engine mounts, which could result
in failure of the aft engine attachment and
consequent separation of the engine from the
airplane, accomplish the following:

(a) Within 5 days after the effective date of
this AD, perform a one-time detailed visual
inspection to detect cracked or broken links
of the aft engine mounts, in accordance with
Airbus All Operators Telex (AOT) 71 06,

dated October 21, 1997. If any cracked or
broken link is detected, prior to further flight,
replace the cracked or broken link with a
serviceable link, in accordance with the
AOT.

(b) Within 10 days after the effective date
of this AD, submit a report of the inspection
results (positive and negative) to Airbus
Industrie, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. Information
collection requirements contained in this
regulation have been approved by the Office
of Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The actions shall be done in accordance
with Airbus All Operators Telex 71 06, dated
October 21, 1997. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in French telegraphic airworthiness directive
T97-324-234(B), dated October 22, 1997, and
airworthiness directive 97-324-234(B), dated
November 5, 1997.

(f) This amendment becomes effective on
June 25, 1998.

Issued in Renton, Washington, on June 3,
1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-15250 Filed 6—-9-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-SW-04-AD; Amendment
39-10583; AD 98-12-29]

RIN 2120-AA64
Airworthiness Directives; Lucas Air
Equipment Electric Hoists

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Lucas Air Equipment
electric hoists (hoists) installed on, but
not limited to, all models of Eurocopter
France SA-360 and SA-365 helicopters
that requires visually inspecting the
cable for damage before the next hoist
operation, blanking (plugging) the
electronic control box upper vent, and
performing an end-of-travel procedure
before each hoist operation. This
amendment is prompted by several
incidents of cable failures caused by
dynamic overload on the winding-up
limit due to uncontrolled excessive
speed of the cable, which is normally
regulated by the automatic speed-
reducing mechanism or the operator.
The actions specified by this AD are
intended to prevent breaking of the
cable, which could become entangled
with a main rotor or tail rotor blade, and
result in damage or separation of a rotor
blade, and subsequent loss of control of
the helicopter.

EFFECTIVE DATE: July 15, 1998.

FOR FURTHER INFORMATION CONTACT: Mr.
Carroll Wright, Aerospace Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, phone (817)
222-5120, fax (817) 222-5961.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to Lucas Air
Equipment hoists installed on, but not
limited to, all models of Eurocopter
France SA-360 and SA-365 helicopters
was published in the Federal Register
on April 10, 1998 (63 FR 17738). That
action proposed to require visually
inspecting the cable for damage before
the next hoist operation, plugging the
electronic control box upper vent, and
performing an end-of-travel procedure
before each hoist operation.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
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comments were received on the
proposal or the FAA'’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for an
editorial change in the “Applicability”
section of the AD where the word “‘and”
has been changed to ““or.” The FAA has
determined that this change will neither
increase the economic burden on an
operator nor increase the scope of the
AD.

The FAA estimates that 1 helicopter
of U.S. registry will be affected by this
proposed AD, that it will take
approximately 2 work hours per
helicopter to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
will cost approximately $775. Based on
these figures, the total cost impact of the
AD on U.S. operators is estimated to be
$895 to replace the hoist and electronic
control box.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety. Adoption of the
Amendment.

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 98-12-29 Lucas Air Equipment:
Amendment 39-10583. Docket No. 98—
SW-04-AD.

Applicability: Electric hoists, part numbers
(P/N) 76375-030, 76375-130, 76378, or
76378-100, equipped with electronic control
boxes, P/N 61148-001, 002, or 006, installed
on, but not limited to all models of
Eurocopter France SA-360 and SA-365
helicopters, certificated in any category.

Note 1: This AD applies to each electric
hoist (hoist) equipped with an electronic
control box (control box) identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For hoists that have
been modified, altered, or repaired so that the
performance of the requirements of this AD
is affected, the owner/operator must use the
authority provided in paragraph (e) to request
approval from the FAA. This approval may
address either no action, if the current
configuration eliminates the unsafe
condition, or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any hoist or control box from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent breaking of the cable, which
could become entangled with a main rotor or
tail rotor blade, and result in damage or
separation of a rotor blade, and subsequent
loss of control of the helicopter, accomplish
the following:

(a) Before the next hoist operation, visually
inspect the cable for damage in accordance
with the applicable maintenance manual,
and blank (plug) the electronic control box
upper vent with a potting compound. If the
control box has only one vent, install it with
the vent hole in the lowest position.

(b) Apply red paint to the hoist cable
starting at 0.8 meter (m) and extending to the
3m point (31.5 inches to 118 inches) from the
upper plate of the hook assembly.

Note 2: Lucas Air Equipment Service Telex
61148-25-CW-01, Revision 01, dated April
26, 1994, pertains to the subject of this AD.

(c) Thereafter, before each hoist operation,
perform the end-of-travel procedure as
follows:

(1) With approximately 3m of cable
remaining before the hook assembly reaches
the up-limit switch operating lever (upper

end of red-painted cable), reduce the cable
speed to approximately one-third of the
normal speed with the control knob. Release
the control knob to the neutral position to
stop the hook at a distance approximately
0.8m from the hoist up-limit switch operating
lever (lower end of red-painted cable).
Continue controlling the cable speed by
exclusive use of the control on the pendant,
making short and repetitive inputs until the
hook reaches a position with 5 to 10
centimeters (2 to 4 inches) between the upper
plate of the hook assembly and the up-limit
switch operating lever. After stopping the
cable at that point, place the hook against the
up-limit switch operating lever. The
procedure required by this paragraph may be
accomplished by an owner/operator (pilot)
holding at least a private pilot certificate, and
must be entered into the aircraft records
showing compliance with this paragraph in
accordance with sections 43.11 and
91.417(a)(2)(v) of the Federal Aviation
Regulations.

(2) If the hook comes fully home at an
uncontrolled speed, or the hoist exhibits
uncontrolled speed variation or absence of
automatic speed reduction, remove the hoist
assembly (hoist and control box) and replace
it with an airworthy hoist assembly before
any further hoist operation.

(d) Installation of an electronic control box,
P/N 61148-016 or P/N 61148-012, as
applicable, with installation of a hoist, P/N
76375-060, 76375-160, 76378-060, or
76378-160, is a terminating action for the
requirements of this AD.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Standards Staff, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Rotorcraft Standards Staff.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(9) This amendment becomes effective on
July 15, 1998.

Note 4: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD 94-116(AB)R1, dated May 21,
1997.

Issued in Fort Worth, Texas, on June 3,
1998.

Larry M. Kelly,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-15443 Filed 6-9-98; 8:45 am]
BILLING CODE 4910-13-U
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—-ACE-5]

Revocation and Establishment of
Class D; and Revocation,
Establishment and Modification of
Class E Airspace Area; Olathe,
Johnson County Industrial Airport, KS;
Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date and correction.

SUMMARY: This document confirms the
effective date of a direct final rule which
revokes the Class D and Class E airspace
at Olathe, Johnson County Industrial
Airport, KS; establishes Class D and a
larger Class E airspace area in their
place designated Olathe, New Century
Aircenter, KS; and corrects the Airport
Reference Point, as published in the
direct final rule.

DATES: The direct final rule published at
63 FR 10758 is effective on 0901 UTC,
June 18, 1998.

This correction is effective on June 18,
1998.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426—-3408.

SUPPLEMENTARY INFORMATION: On March
5, 1998, the FAA published in the
Federal Register a direct final rule;
request for comments which revoked
the Class D and Class E airspace areas
at Olathe, Johnson County Industrial
Airport, KS; and established Class D and
Class E airspace areas at Olathe, New
Century Aircenter, KS, (FR Document
98-5697, 63 FR 10758, Airspace Docket
No. 98—ACE-5). An error was
subsequently discovered in the Airport
Reference Point Class E airspace
designations. After careful review of all
available information related to the
subject present above, the FAA has
determined that air safety and the
public interest require adoption of the
rule. The FAA has determined that this
correction will not change the meaning
of the action nor add any additional
burden on the public beyond that
already published. This action corrects
the error and confirms the effective date
of the direct final rule.

The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA

believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
June 18, 1998. No adverse comments
were received, and thus this document
confirms that this direct final rule will
become effective on that date.

Correction

In rule FR Doc. 98-5697 published in
the Federal Register on March 5, 1998,
63 FR 10758, make the following
correction to the Olathe, New Century
Aircenter, KS, Class E airspace
designation incorporated by reference in
14 CFR 71.1:

§71.1 [Corrected]
ACE KS E5 Olathe, New Century Aircenter,
KS [Corrected]

On page 10759, in the third column, under
Olathe, New Century Aircenter, KS correct
“(Lat. 38°49'51"N., long. 954°53'25""W.)” to
read “‘(Lat. 38°49'51""N., long 94°53'25"W.)".

Issued in Kansas City, MO on May 6, 1998.
Christopher R. Blum,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 98-15305 Filed 6-9-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—-ACE-8]

Establish Class E Airspace; Atkinson,
NE

AGENCY: Federal Aviation
Administration [FAA], DOT.
ACTION: Final rule.

SUMMARY: This action establishes the
Class E airspace area at Atkinson, NE.
The development of a Global
Positioning System (GPS) Runway
(RWY) 29 Standard Instrument
Approach Procedure (SIAP) and a VHF
Omnidirectional Range/Distance
Measuring Equipment (VOR/DME) RWY
29 SIAP has made this rule necessary.
This action is intended to provide
adequate controlled airspace extending
upward from 700 feet Above Ground
Level (AGL) for Instrument Flight Rules
(IFR) operations at Stuart-Atkinson
Municipal Airport, Atkinson, NE.
EFFECTIVE DATE: 0901 UTC August 13,
1998.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 E. 12th
Street, Kansas City, MO 64106;
telephone: (816) 426-3408.

SUPPLEMENTARY INFORMATION:
History

On March 25, 1998, a proposal to
amend part 71 of the Federal
Regulations (14 CFR part 71) to establish
Class E airspace area at Atkinson, NE,
was published in the Federal Register
(63 FR 14387). This proposal was to
establish controlled airspace extending
upward from 700 feet AGL. The
intended effect of the proposal was to
provide adequate Class E airspace to
contain aircraft executing GPS RWY 29
and VOR/DME RWY 29 SIAPs at Stuart-
Atkinson Municipal Airport, Atkinson,
NE.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

The Rule

This amendment to part 71 of the
Federal Regulations (14 CFR part 71)
establishes the Class E airspace area at
Atkinson, NE.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.9E, dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation (1) is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation, Incorporation by reference,
Navigation (air).
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Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.
* * * * *
ACE NE E5 Atkinson, NE [New]
Stuart-Atkinson Municipal Airport, NE
(Lat. 42°33'45""N., long. 99°02'16"W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Stuart-Atkinson Municipal Airport,
excluding that airspace within the O’Neill,
NE, Class E airspace.
* * * * *
Issued in Kansas City, MO on May 21,
1998.
Christopher R. Blum,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 98-15306 Filed 6—9-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98-ACE-7]

Amendment to Class E Airspace; Le
Mars, IA

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Le Mars, IA.
DATES: The direct final rule published at
63 FR 14604 is effective on 0901 UTC,
June 18, 1998.

FOR FURTHER INFORMATION CONTACT:

Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426—3408.
SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on March 26, 1998 (63 FR
14604). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
June 18, 1998. No adverse comments
were received, and thus this document
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO on May 6, 1998.
Christopher R. Blum,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 98-15308 Filed 6—-9-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—-ACE-13]

Amendment to Class E Airspace;
Aurora, NE

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Aurora, NE.
DATES: The direct final rule published at
63 FR 14606 is effective on 0901 UTC,
August 13, 1998.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426-3408.
SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on March 26, 1998 (63 FR
14606). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse

public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
August 13, 1998. No adverse comments
were received, and thus this document
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO on May 21,
1998.
Christopher R. Blum,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 98-15309 Filed 6—-9-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—ASW-28]

Revision of Class E Airspace; Sabine
Pass, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: This amendment revises the
Class E airspace at Sabine Pass, TX. The
development of global positioning
system (GPS) standard instrument
approach procedures (SIAP), helicopter
point-in-space approaches, to heliports
in the Sabine Pass, TX, area has made
this rule necessary. This action is
intended to provide adequate controlled
airspace extending upward from 700
feet or more above the surface for
instrument flight rules (IFR) operations
to the heliports.

DATES: Effective 0901 UTC, October 8,
1998. Comments must be received on or
before July 27, 1998.

ADDRESSES: Send comments on the rule
in triplicate to Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, Southwest
Region, Docket No. 98—ASW-28, Fort
Worth, TX 76193-0520.

The official docket may be examined
in the Office of the Regional Counsel,
Southwest Region, Federal Aviation
Administration, 2601 Meacham
Boulevard, Room 663, Fort Worth, TX,
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours at the Airspace Branch, Air
Traffic Division, Federal Aviation
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Administration, Southwest Region,
Room 414, Fort Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Airspace Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 76193-0520, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 revises
the Class E airspace at Sabine Pass, TX.
The development of GPS SIAP’s,
helicopter point-in-space approaches, to
heliports in the Sabine Pass, TX, area
has made this rule necessary. This
action is intended to provide adequate
controlled airspace extending upward
from 700 feet or more above the surface
for IFR operations to the heliports.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.9E, dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in any adverse
or negative comment and therefore is
issuing it as a direct final rule. A
substantial number of previous
opportunities provided to the public to
comment on substantially identical
actions have resulted in negligible
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment, is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications

should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action is needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 98—-ASW-28."" The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Further, the FAA has determined that
this regulation is noncontroversial and
unlikely to result in adverse or negative
comments and only involves an
established body of technical
regulations that require frequent and
routine amendments to keep them
operationally current. Therefore, |
certify that this regulation (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedure (44
FR 11034; February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. Since this rule involves
routine matters that will only affect air

traffic procedures and air navigation, it
does not warrant preparation of a
Regulatory Flexibility Analysis because
the anticipated impact is so minimal.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration amends 14
CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporated by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005: Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 Sabine Pass, TX [Revised]
Point in Space Coordinates

(Lat. 29°43'00" N., long. 93°54'30"" W.)

That airspace extending upward from 700
feet above the surface within a 10.0-mile
radius of the point in space in Sabine Pass,
TX, excluding that airspace within the
Beaumont, TX, Class E airspace area.
* * * * *

Issued in Fort Worth, TX, on June 2, 1998.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 98-15460 Filed 6—9-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—ASW-27]

Revision of Class E Airspace; Leeville,
LA

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Direct final rule; request for
comments.

SUMMARY: This amendment revises the
Class E airspace at Leeville, LA. The
development of global positioning
system (GPS) standard instrument
approach procedures (SIAP), helicopter
point-in-space approaches, to heliports
in the Leeville, LA, area has made this
rule necessary. This action is intended
to provide adequate controlled airspace
extending upward from 700 feet or more
above the surface for instrument flight
rules (IFR) operations to the heliports.

DATES: Effective 0901 UTC, October 8,
1998.

Comments must be received on or
before July 27, 1998.

ADDRESSES: Send comments on the rule
in triplicate to Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, Southwest
Region, Docket No. 98—ASW-27, Fort
Worth, TX 76193—-0520.

The official docket may be examined
in the Office of the Regional Counsel,
Southwest Region, Federal Aviation
Administration, 2601 Meacham
Boulevard, Room 663, Fort Worth, TX,
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours at the Airspace Branch, Air
Traffic Division, Federal Aviation
Administration, Southwest Region,
Room 414, Fort Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Airspace Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 76193-0520, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 revises
the Class E airspace at Leeville, LA. The
development of GPS SIAP, helicopter
point-in-space approaches, to heliports
in the Leeville, LA, area has made this
rule necessary. This action is intended
to provide adequate controlled airspace
extending upward from 700 feet or more
above the surface for IFR operations to
the heliports.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.9E, dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in any adverse
or negative comment and therefore is

issuing it as a direct final rule. A
substantial number of previous
opportunities provided to the public to
comment on substantially identical
actions have resulted in negligible
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment, is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action is needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 98—ASW-27.” The postcard

will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Further, the FAA has determined that
this regulation is noncontroversial and
unlikely to result in adverse or negative
comments and only involves an
established body of technical
regulations that require frequent and
routine amendments to keep them
operationally current. Therefore, |
certify that this regulation (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. Since this rule involves
routine matters that will only affect air
traffic procedures and air navigation, it
does not warrant preparation of a
Regulatory Flexibility Analysis because
the anticipated impact is so minimal.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration amends 14
CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§7.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective



31622

Federal Register/Vol. 63, No. 111/Wednesday, June 10, 1998/Rules and Regulations

September 16, 1997, is amended as
follows:

Paragraph 6005: Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW LA E5 Leeville, LA [Revised]
Point in Space Coordinates
(Lat 29°10'40"" N.,long. 90°11'30"" W.)
That airspace extending upward from 700
feet above the surface within an 8.5-mile
radius of the point in space in Leeville, LA,
excluding that airspace within the Grand Isle,
LA Class E airspace area.
* * * * *
Issued in Fort Worth, TX, on June 2, 1998.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 98-15461 Filed 6—9-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE
Bureau of Export Administration

15 CFR Part 705

[Docket No. 980508121-8121-01]

RIN 0694-AB58

Effect of Imported Articles on the
National Security

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Final rule.

SUMMARY: The Department of Commerce
is revising its regulation on the “Effect
of Imported Articles on the National
Security” (47 FR 14693, April 6, 1982;
redesignated at 54 FR 601, January 6,
1989; and amended at 54 FR 19355, May
5, 1989 (15 C.F.R. Part 705)) to reflect
amendments to Section 232 of the Trade
Expansion Act of 1962. These
amendments include requirements for
additional action to be taken by the
Secretary of Commerce upon
commencing, conducting, and
completing an investigation, and
reporting the disposition of an
investigation to the Congress. The
amendments also specify action to be
taken by the President in making a
determination to take action to adjust
the imports of the article which is the
subject of the investigation.

EFFECTIVE DATE: This rule is effective
July 10, 1998.

FOR FURTHER INFORMATION CONTACT:
Brian H. Nilsson, Section 232
Investigations Program Manager, Office
of Strategic Industries and Economic
Security, Room 3876, U.S. Department
of Commerce, 14th Street and

Constitution Avenue, Washington, D.C.
20230; telephone: (202) 482—-3795, FAX:
(202) 482-5650, and E-Mail:
bnilsson@bxa.doc.gov.

SUPPLEMENTARY INFORMATION:

Background

Section 232 of the Trade Expansion
Act of 1962, as amended (19 U.S.C.
1862) (the Act) authorizes investigations
to determine the effects on the national
security of imports of articles which are
the subject of a request for an
investigation. The implementing
regulation, “Effect of Imported Articles
on the National Security” (47 FR 14693,
April 6, 1982; redesignated at 54 FR
601, January 6, 1989; and amended at 54
FR 19355, May 5, 1989 (15 C.F.R. Part
705)), prescribes procedures to be
followed by the Department of
Commerce (the Department) to
commence and conduct such
investigations. Because of amendments
in 1988 to Section 232 of the Act, this
regulation must be revised to set forth
requirements for additional action to be
taken by the Secretary of Commerce
upon commencing, conducting, and
completing an investigation, and
reporting the disposition of the
investigations to the Congress. The
amendments also specify action to be
taken by the President in making
determinations to take action to adjust
the imports of the article which is the
subject of the investigation.

Changes to the regulation with
reference to the applicable sections of
the Act include the following:

1. Section 705.3 (Commencing an
investigation) is revised to require the
Secretary of Commerce to provide
immediate notice to the Secretary of
Defense of any investigation initiated
under the regulation [Section
232(b)(1)(B) of the Act; 19 U.S.C.
1862(b)(1)(B)].

2. Section 705.7(d) (Conduct of an
investigation) is revised to require
consultation by the Secretary of
Commerce with the Secretary of Defense
regarding the methodology and policy
questions raised in an investigation,
and, upon the request of the Secretary
of Commerce, to require the Secretary of
Defense to provide an assessment of the
defense requirements of the article being
investigated [Section 232(b)(2) of the
Act; 19 U.S.C. 1862(b)(2)].

3. Section 705.10 (Report of an
investigation and recommendation) is
revised to simplify the organization of
the report of an investigation, to reduce
the time from one year to 270 days for
the Department to conduct an
investigation and report to the
President, and to provide for
publication in the Federal Register of an

Executive Summary of the report and
availability to the public of the full
report [Section 232(b)(3); 19 U.S.C.
1862(b)(3)].

4. A new section 705.11
(Determination by the President and
adjustment of imports) is added to
include in the regulation the
requirements imposed upon the
President under Section 232(c) of the
Act [19 U.S.C. 1862(c)]. Upon
submission of the report of an
investigation by the Secretary of
Commerce in which the Department has
found that an article is being imported
into the U.S. in such quantities or under
such circumstances as to threaten to
impair the national security, the
President must take certain action
within a specified period of time as set
forth in the Act.

5. A new section 705.12 (Disposition
of an investigation and report to the
Congress) is also added to require
reports to the Congress pertaining to the
disposition of each request, application,
or motion for an investigation and the
operation of the Act’s provisions
[Section 232(e); 19 U.S.C. 1862(e)].

6. Finally, in sections 705.5(a)
(Request or application for an
investigation), 705.7(b) (Conduct of an
investigation), and 705.8(b)(6) (Public
hearings), technical revisions are made
to update the references to the Office of
Industrial Resource Administration and
the room number of the Bureau of
Export Administration Freedom of
Information Records Inspection Facility.

Rulemaking Requirements

The Department has made certain
determinations with respect to the
following rulemaking requirements:

1. Classification under E.O. 12866:
The revision of this regulation (15 CFR
Part 705) has been determined to be
“not significant” for purposes of
Executive Order 12866.

2. Administrative Procedure Act and
Regulatory Flexibility Act: Because this
rule pertains to agency procedures and
the rulemaking procedures of the
Administrative Procedure Act (5 U.S.C.
553(b)(A)) or any other are not
applicable, this rule is not subject to the
analytical requirements of Section 3(a)
of the Regulatory Flexibility Act (5
U.S.C. 601-612).

3. Paperwork Reduction Act: This rule
does not contain a collection of
information for purposes of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501-3520).

4. Executive Order 12612: This
proposed rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under E.O. 12612.
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List of Subjects in 15 CFR Part 705

Administrative practice and
procedure, Business and industry,
Classified information, Confidential
business information, Imports,
Investigations, National Security.

For the reasons set forth in the
preamble, part 705 of Subchapter A,
National Security Industrial Base
Regulations is amended as follows:

PART 705—[AMENDED]

1. The authority citation for 15 CFR
part 705 is revised to read as follows:

Authority: Section 232 of the Trade
Expansion Act of 1962, as amended (19
U.S.C. 1862) and Reorg. Plan No. 3 of 1979
(44 FR 69273, December 3, 1979).

2. Section 705.3 is amended by
designating the existing text as
paragraph (a) and by adding a new
paragraph (b), as follows:

§705.3 Commencing an investigation.

(a) * * *

(b) The Secretary shall immediately
provide notice to the Secretary of
Defense of any investigation initiated
under this part.

§705.5 [Amended]

3. In §705.5(a), the reference to
“Office of Industrial Resource
Administration” is revised to read
“Office of Strategic Industries and
Economic Security.”

4. Section 705.7 is amended by
revising paragraph (d) to read as
follows:

§705.7 Conduct of an investigation.
* * * * *

(d) The Department shall, as part of an
investigation, seek information and
advice from, and consult with,
appropriate officers of the United States
or their designees, as shall be
determined. The Department shall also
consult with the Secretary of Defense
regarding the methodological and policy
guestions raised in the investigation.
Upon the request of the Secretary, the
Secretary of Defense shall provide the
Secretary with an assessment of the
defense requirements of the article in
question. Communications received
from agencies of the U.S. government or
foreign governments will not be made
available for public inspection.

* * * * *

§8705.7 and 705.8 [Amended]

5. In 8§ 705.7(b) and 705.8(b)(6), the
references to room number ‘“H-4886"
are revised to read “H-4525".

6. Section 705.10 is revised to read as
follows:

§705.10 Report of an investigation and
recommendation.

(a) When an investigation conducted
pursuant to this part is completed, a
report of the investigation shall be
promptly prepared.

(b) The Secretary shall report to the
President the findings of the
investigation and a recommendation for
action or inaction within 270 days after
beginning an investigation under this
part.

(c) An Executive Summary of the
Secretary’s report to the President of an
investigation, excluding any classified
or proprietary information, shall be
published in the Federal Register.
Copies of the full report, excluding any
classified or proprietary information,
will be available for public inspection
and copying in the Bureau of Export
Administration Freedom of Information
Records Inspection Facility, Room H-—
4525, U.S. Department of Commerce,
14th Street, N.W., Washington, D.C.
20230; tel. (202) 482-5653.

7. A new section 705.11 is added to
read as follows:

§705.11 Determination by the President
and adjustment of imports.

(a) Upon the submission of a report to
the President by the Secretary under
§705.10(b) of this part, in which the
Department has found that an article is
being imported into the United States in
such quantities or under such
circumstances as to threaten to impair
the national security, the President is
required by Section 232(c) of the Trade
Expansion Act of 1962, as amended (19
U.S.C. 1862(c)) to take the following
action

(1) Within 90 days after receiving the
report from the Secretary, the President
shall determine:

(i) Whether the President concurs
with the Department’s finding; and

(ii) If the President concurs, the
nature and duration of the action that
must be taken to adjust the imports of
the article and its derivatives so that the
such imports will not threaten to impair
the national security.

(2) If the President determines to take
action under this section, such action
must be taken no later than fifteen (15)
days after making the determination.

(3) By no later than thirty (30) days
after making the determinations under
paragraph (a)(1) of this section, the
President shall submit to the Congress a
written statement of the reasons why the
President has decided to take action, or
refused to take action.

(b) If the action taken by the President
under this section is the negotiation of
an agreement to limit or restrict the
importation into the United States of the

article in question, and either no such
agreement is entered into within 180
days after making the determination to
take action, or an executed agreement is
not being carried out or is ineffective in
eliminating the threat to the national
security, the President shall either:

(1) Take such other action as deemed
necessary to adjust the imports of the
article so that such imports will not
threaten to impair the national security.
Notice of any such additional action
taken shall be published in the Federal
Register; or

(2) Not take any additional action.
This determination and the reasons on
which it is based, shall be published in
the Federal Register.

8. A new section 705.12 is added to
read as follows:

§705.12 Disposition of an investigation
and report to the Congress.

(a) Upon the disposition of each
request, application, or motion made
under this part, a report of such
disposition shall be submitted by the
Secretary to the Congress and published
in the Federal Register.

(b) As required by Section 232(e) of
the Trade Expansion Act of 1962, as
amended (19 U.S.C. 1862(c)), the
President shall submit to the Congress
an annual report on the operation of this
part.

Dated: June 5, 1998.
lain S. Baird,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 98-15411 Filed 6-9-98; 8:45 am]
BILLING CODE 3510-JT-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 510

Animal Drugs, Feeds, and Related
Products; Change of Sponsor Name

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor name from
Boehringer Ingelheim Animal Health,
Inc., to Boehringer Ingelheim
Vetmedica, Inc.

EFFECTIVE DATE: June 10, 1998.

FOR FURTHER INFORMATION CONTACT:
Thomas J. McKay, Center for Veterinary
Medicine (HFV-102), Food and Drug
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Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-827-0213.
SUPPLEMENTARY INFORMATION:
Boehringer Ingelheim Animal Health,
Inc., 2621 North Belt Hwy., St. Joseph,
MO 65406, has informed FDA of a
change of sponsor name to Boehringer
Ingelheim Vetmedica, Inc. Accordingly,
the agency is amending 21 CFR
510.600(c)(1) and (c)(2) to reflect the
change of sponsor name.

List of Subjects in 21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 510 is amended as follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379e.

§510.600 [Amended]

2. Section 510.600 Names, addresses,
and drug labeler codes of sponsors of
approved applications is amended in
the table in paragraph (c)(1) by
removing the entry for ““Boehringer
Ingelheim Animal Health, Inc.” and by
alphabetically adding a new entry for
“Boehringer Ingelheim Vetmedica,
Inc.”; and in the table in paragraph
(¢)(2) in the entry for ‘000010 by
removing the sponsor name *‘Boehringer
Ingelheim Animal Health, Inc.” and
adding in its place ““Boehringer
Ingelheim Vetmedica, Inc.”

Dated: May 22, 1998.

Andrew J. Beaulieu,
Acting Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.
[FR Doc. 98-15481 Filed 6—-9-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Fenbendazole Paste

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the

animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Hoechst Roussel Vet. The supplemental
NADA provides for expanding the
indications to include treatment of
encysted mucosal cyathostome (small
strongyle) larvae including early third
stage (hypobiotic), late third stage, and
fourth stage larvae.

EFFECTIVE DATE: June 10, 1998.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1612.
SUPPLEMENTARY INFORMATION: Hoechst
Roussel Vet, 30 Independence Blvd.,
P.O. Box 4915, Warren, NJ 07059, filed
supplemental NADA 120-648 that
provides for oral administration of
Panacurd and Safe-GuardO
(fenbendazole 10 percent) paste to
horses. The product is currently
approved for use concomitantly with an
approved form of trichlorfon.
Trichlorfon is approved for the
treatment of stomach bots
(Gasterophilus spp.) in horses. The
supplemental NADA provides for
expanding the indications to include
treatment of encysted mucosal
cyathostome (small strongyle) larvae
including early third stage (hypobiotic),
late third stage, and fourth stage larvae
when administered at 10 milligrams per
kilogram per day for 5 consecutive days.
The supplemental NADA is approved as
of April 20, 1998, and the regulations
are amended in 21 CFR
520.905c(d)(1)(iii) to reflect the
approval. The basis for approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(iii) of the
Federal Food, Drug, and Cosmetic Act,
this approval for nonfood-producing
animals qualifies for 3 years of
marketing exclusivity beginning April
20, 1998, because the supplemental
application contains substantial
evidence of the effectiveness of the drug
involved, or any studies of animal
safety, required for approval of the
application and conducted or sponsored
by the applicant.

The agency has determined under 21
CFR 25.33(d)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

2. Section 520.905c¢ is amended by
adding paragraph (d)(1)(iii) to read as
follows:

§520.905c Fenbendazole paste.
* * * * *
* X X

@

(iii)(a) Amount. 4.6 milligrams per
pound of body weight (10 milligrams
per kilogram) daily for 5 consecutive
days.

(b) Indications for use. For treatment
of encysted mucosal cyathostome (small
strongyle) larvae including early third
stage (hypobiotic), late third stage, and
fourth stage larvae in horses.

(c) Limitations. (Consult your
veterinarian for assistance in the
diagnosis, treatment, and control of
encysted mucosal cyathostomes). Do not
use in horses intended for food.

* * * * *

Dated: May 27, 1998.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 98-15480 Filed 6-9-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 982

[Docket No. FR-4054—-C—-03]

RIN 2577-AB63

Section 8 Certificate and Voucher

Programs Conforming Rule;
Correction

AGENCY: Office of the Assistant
Secretary for Public and Indian
Housing, HUD.
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ACTION: Final rule; correction.

SUMMARY: This document contains
corrections to the final rule that was
published Thursday, April 30, 1998 (63
FR 23826). That final rule combined and
conformed the provisions of the Section
8 certificate and the voucher programs
and made some regulatory streamlining
changes.

EFFECTIVE DATE: June 10, 1998.

FOR FURTHER INFORMATION CONTACT:
Gloria Cousar, Deputy Assistant
Secretary for Public and Assisted
Housing Delivery, Office of Public and
Indian Housing, Department of Housing
and Urban Development, Room 4204,
451 7th Street, SW, Washington, DC
20410. Her telephone numbers are (202)
708-2841 (voice) and (202) 708—0850
(TTY). (These are not toll-free numbers.)

SUPPLEMENTARY INFORMATION:
Need for Correction

As published, the final rule contains
three errors that may prove to be
misleading and is in need of
clarification. The first error is the
omission of the definition of “Housing
guality standards” from §982.4. The
definition as found in the rule before the
revision is restored in this document.
The second error is the failure to
include the term “‘near-elderly” in a
discussion in § 982.316 concerning the
family composition of a family eligible
to seek approval of a live-in aide. Such
a family, as described in 24 CFR 5.403,
may include near-elderly persons
without either elderly persons or
disabled persons. The omission of that
term in this rule would create
confusion, so it is added to §982.316 in
this document. The third error is that
the statement of how to calculate the
amount of the monthly housing
assistance payment for a manufactured
home space in §982.623 contains a
typographical error that cites an
incorrect paragraph reference. This
document corrects the reference.

Correction of Publication

Accordingly, FR Doc. 98-10374, a
final rule published on April 30, 1998
(63 FR 23826), which amended 24 CFR
part 982, is corrected as follows:

1. On page 23858, in the third
column, §982.4 is corrected by
inserting, after the definition of
“Housing assistance payment”’, the
following definition of ““Housing quality
standards’’:

§982.4 Definitions.
* * * * *

Housing quality standards (HQS). The
HUD minimum quality standards for

housing assisted under the tenant-based
programs. See § 982.401.

* * * * *

§982.316 [Corrected]

2. On page 23860, in the third
column, in the first sentence of
§982.316, the word “elderly” is
corrected to read “‘elderly, near-
elderly”.

§982.623 [Corrected]

3. On page 23869, in the second
column, in §982.623(b)(2)(i), the
reference to *‘the lesser of paragraphs
b)(2)()(A) or (b)(2)(ii)(B)” is corrected
to read ““the lesser of paragraphs
(b))(H)(A) or (b)(2)(i)(B)".

Dated: June 3, 1998.

Camille E. Acevedo,
Assistant General Counsel for Regulations.
[FR Doc. 98-15479 Filed 6-9-98; 8:45 am]
BILLING CODE 4210-33-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD 08-98-022]

Drawbridge Operating Regulation;
Atchafalaya River, LA

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District has issued a
temporary deviation from the regulation
in 33 CFR 117.5 governing the operation
of the Union Pacific Railroad swing
span bridge across the Atchafalaya
River, mile 95.7 at Krotz Springs,
Louisiana. This deviation allows the
Union Pacific Railroad to close the
bridge to navigation from 7 a.m. on
Monday, July 27, 1998 through 6 p.m.
on Monday, August 3, 1998. This
temporary deviation is issued to allow
for the replacement of the electric
motors, gears and associated machinery
of the swing span operating mechanism
DATES: This deviation is effective 7 a.m.
on Monday, July 27, 1998 through 6
p.m. on Monday, August 3, 1998.

FOR FURTHER INFORMATION CONTACT:

Mr. Phil Johnson, Bridge Administration
Branch, Commander (ob), Eighth Coast
Guard District, 501 Magazine Street,
New Orleans, Louisiana, 70130-3396,
telephone number 504-589-2965.
SUPPLEMENTARY INFORMATION: The Union
Pacific Railroad swing span bridge
across the Atchafalaya River, mile 95.7
at Krotz Springs, Louisiana has a

vertical clearance of 6 feet above mean
high water, elevation 38.5 feet Mean Sea
Level, in the closed-to-navigation
position and unlimited clearance in the
open-to-navigation position. Navigation
on the waterway consists primarily of
tugs with tows and occasional
recreational craft. Presently, the draw
opens on signal.

The Union Pacific Railroad requested
a temporary deviation from the normal
operation of the bridge in order to
accomplish the maintenance work. The
work consists of replacing the electric
motors, gears and other components of
the operating machinery. This work is
essential for the continued operation of
the swing span. Alternate navigation
routes are available. Mariners may
transit the Atchafalaya River to the site
of the bridge from both upstream via the
Red River and Mississippi River and
from downstream via Atchafalaya Bay.

The District Commander has,
therefore, issued a deviation from the
regulations in 33 CFR 117.5 authorizing
the Union Pacific Railroad swing span
bridge across the Atchafalaya River,
mile 95.7 at Krotz Springs, Louisiana to
remain in the closed-to-navigation
position from 7 a.m. on July 27, 1998
through 6 p.m. on August 3, 1998.

Dated: June 1, 1998.
A.L. Gerfin, Jr.,

Captain, U.S. Coast Guard, Commander, 8th
Coast Guard Dist., Acting.

[FR Doc. 98-15422 Filed 6-9-98; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[COTP Los Angeles-Long Beach, CA; 98—
004]

RIN 2115-AA97

Safety Zone; San Pedro Bay, CA

AGENCY: Coast Guard, DOT.

ACTION: Temporary final rule; request for
comments.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the navigable waters of San Pedro Bay,
California. This safety zone is
established as a result of the
construction of an artificial habitat and
is necessary to protect vessels from the
hazards associated with the
construction.

All vessels with a draft of 50 feet or
more are prohibited from entering this
area, unless specifically authorized by
the Captain of the Port, for the entire



31626

Federal Register/Vol. 63, No. 111/Wednesday, June 10, 1998/Rules and Regulations

time that this regulation is enforced by
the Captain of the Port. All other vessels
are prohibited from entering the area,
unless specifically authorized by the
Captain of the Port, only when actual
construction activities are in progress.
The Captain of the Port will announce,
via Broadcast Notice to Mariners and
any other means practicable, when
construction activities are in progress.

DATES: This safety zone will be in effect
from 6 a.m. PDT on May 17, 1998 until
11:59 p.m. PDT on May 17, 1999.
Comments must be received on or
before August 10, 1998.

ADDRESSES: Comments should be
mailed to Commanding Officer, Coast
Guard Marine Safety Office, 165 N. Pico
Avenue, Long Beach, CA 90802.
Comments received will be available for
inspection and copying within the
Waterways Management Division at
Marine Safety Office Los Angeles-Long
Beach. Normal office hours are 8 a.m. to
4 p.m., PDT, Monday through Friday,
except federal holidays.

FOR FURTHER INFORMATION CONTACT:

Lieutenant Rob Coller, Chief, Waterways
Management Division, Marine Safety
Office Los Angeles-Long Beach, 165 N.
Pico Ave., Long Beach, CA 90802; (562)
980-4425.

SUPPLEMENTARY INFORMATION:

Regulatory Information

In accordance with 5 U.S.C 553, a
notice of proposed rulemaking was not
published for this regulation and it is
being made effective in less than 30
days after Federal Register publication.
Following normal rulemaking
procedures could not be done in a
timely fashion in that the sequence of
construction activities, location of work,
selection of a contractor, and the
issuance of a notice to proceed for this
construction project were not finalized
until a date fewer than 30 days prior to
the anticipated start of work.

Although this rule is being published
as a temporary final rule without prior
notice, an opportunity for public
comment is nevertheless desirable to
ensure the regulation is both reasonable
and workable. Accordingly, persons
wishing to comment may do so by
submitting written comments to the
office listed in ADDRESSES in this
preamble. Those providing comment
should identify the docket number for
the regulation (COTP Los Angeles-Long
Beach, CA: 98-004) and also include
their name, address, and reason(s) for
each comment presented. Based upon
the comments received, the regulation

may be changed.
The Coast Guard plans no public

meeting. Persons may request a public

meeting by writing to Marine Safety
Office Los Angeles-Long Beach at the
address listed in ADDRESSES in this
preamble.

Discussion of Regulation

Construction of an artificial habitat
south of the San Pedro Bay Federal
Breakwater is underway. This safety
zone is necessary for safeguarding
recreational and commercial vessels
from the dangers of the construction
activities in the project area and to
prevent interference with vessels
engaged in these operations.

All vessels with a draft of 50 feet or
more are prohibited from entering this
exclusionary area, unless specifically
authorized by the Captain of the Port,
for the entire time that this regulation is
in effect. All other vessels are prohibited
from entering the area, unless
specifically authorized by the Captain of
the Port, only when actual construction
activities are in progress. The Captain of
the Port will announce, via Broadcast
Notice to Mariners and any other means
practicable, when the area is closed to
vessels less than 50 feet in draft because
construction activities are in progress.

This safety zone consists of all
navigable waters within the geographic
area bounded by lines connecting the
following coordinates:

Latitude Longitude

SAfEty ZONE POINE L. ..ottt et e e ht et e e be et e e st e e e e ek bt e e eabe e e e anbe e e e nbeeesasbeeesnneeeannneeane
SafEty ZONE POINE H2: ..ottt ettt e e hb et e ettt e e e s be e e e ah bt e e aabb e e e anbe e e enbeeeeabbeeeeanbeeeaanteeane
Safety ZONE POINE #3: ..ottt ettt b e bttt a e nee et an

SafEety ZONE POINT H4: ..ottt h ettt a e bt e h et bt n ettt et h ettt ae et

33°41'16" N, 118°13'15" W;
thence to

118°13'01" W;
thence to

118°13'37" W;
thence to

118°13'51" W;
thence return-
ing to the
point of begin-
ning.

33°40'45" N,
33°40'34" N,

33°41'04" N,

Regulatory Evaluation

This temporary final rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that order. It has been
exempted from review by the Office of
Management and Budget under that
order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979). The
Cost Guard expects the economic
impact of this regulation to be so
minimal that a full Regulatory
Evaluation under paragraph 10(e) of the
regulatory policies and procedures of

the Department of Transportation is
unnecessary. Only minor delays to
mariners are foreseen when vessel
traffic is directed around the area of the
safety zone.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this rule will
have a significant economic impact on
a substantial number of small entities.
Small entities may include small
businesses and not-for-profit
organizations that are not dominant in
their respective fields, and
governmental jurisdictions with
populations less than 50,000. For the
same reasons set forth in the above

Regulatory Evaluation, the Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule is not expected to have a significant
economic impact on any substantial
number of entities, regardless of their
size.

Assistance For Small Entities

In accordance with section 213(a) of
the Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121), the Coast Guard wants to
assist small entities in understanding
this rule so that they can better evaluate
its effects on them and participate in the
rulemaking process. If your small
business or organization is affected by
this rule and you have questions
concerning its provisions or options for
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compliance, please contact Lieutenant
Rob Coller, U.S. Coast Guard Marine
Safety Office Los Angeles-Long Beach,
at (562) 980—4425.

Collection of Information

This regulation contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
regulation under the principles and
criteria contained in Executive Order
12612 and has determined that this rule
does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this regulation
and concluded that under Commandant
Instruction M16475.1C, Figure 2-1,
paragraph (34)(g), this rule is
categorically excluded from further

environmental documentation. This
regulation is expected to have no
significant effect on the environment.

Unfunded Mandates

Under the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4), the
Coast Guard must consider whether this
rule will result in an annual
expenditure by state, local, and tribal
governments, in the aggregate of $100

million (adjusted annually for inflation).

If so, the Act requires that a reasonable
number of regulatory alternatives be
considered, and that from those
alternatives, the least costly, most cost-
effective, or least burdensome
alternative that achieves the objective of
the rule be selected.

No state, local, or tribal government
entities will be effected by this rule, so
this rule will not result in annual or
aggregate cost of $100 million or more.
Therefore, the Coast Guard is exempt
from any further regulatory
requirements under the Unfunded
Mandates Act.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

In consideration of the foregoing,
subpart F of part 165 of Title 33, Code
of Federal Regulations, is amended as
follows:

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
and 33 CFR 1.05-1(g), 6.04-1, 6.04-6, and
160.5; 49 CFR 1.46.

2. A new 8165.T11-054 is added to
read as follows:

§165.T11-054 Safety Zone: San Pedro
Bay.

(a) Location. All navigable waters
bounded by a line connecting the
following coordinates are established as
safety zone:

Latitude Longitude

SAFELY ZONE POINE #L: ...t ie ettt ettt ettt e e s at et e e he et e aabe e e e eabe e e o kbt e e ambee e e nbe e e easbeeeansbeeeaanneeaannneeanes
SAfEtY ZONE POINE H2: ...ttt ettt e ettt e e be et e et e e e e aate e e e kbt e e aabe e e e sbe e e eanbeeesnsbeeeaanneeeaanneeanes
SAfEtY ZONE POINE #3: ...ttt ettt e et e e at et e e bttt e et e e e e eat e e e o ket e e asbe e e e nbe e e eanbeeesnnbeeeeabneeeaaneeeane

SAfEtY ZONE POINE #4: ...ttt ettt e ettt e e bttt e et et e e eate e e o ket e e asbe e e e nbe e e easbeeesasbeeesanneeaannneeanes

Datum: NAD 83

33°41'16" N, 118°13'15" W,
thence to

118°13'01" W,
thence to

118°13'37" W,
thence to

118°13'51" W,
thence return-
ing to the
point of begin-
ning.

33°40'45" N,
33°40'34" N,

33°41'04" N,

(b) Effective Dates: This section will
be in effect from 6 a.m. PDT on May 17,
1998 until 11:59 p.m. PDT on May 17,
1999.

(c) Regulations. In accordance with
the general regulations in § 165.23, entry
into, transit through, or anchoring
within this safety zone is prohibited for
all vessels with a draft of 50 feet or
more, unless specifically authorized by
the Captain of the Port, for the entire
time that this regulation is enforced by
the Captain of the Port.

(1) All other vessels are prohibited
from entering into, transiting through, or
anchoring within this safety zone,
unless specifically authorized by the
Captain of the Port, only when actual
construction activities are in progress.

(2) The Captain of the Port will
announce, via Broadcast Notice to
Mariners and any other means
practicable, when the area is closed to

vessels less than 50 feet in draft because

construction activities are in progress.
Dated: May 15, 1998.

G.F. Wright,

Captain, U.S. Coast Guard, Captain of the
Port Los Angeles-Long Beach, California.

[FR Doc. 98-15424 Filed 6-9-98; 8:45 am]
BILLING CODE 4910-15-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80
[FRL—6106-6]

Approval of Colorado’s Petition to
Relax the Federal Gasoline Reid Vapor
Pressure Volatility Standard for 1998,
1999, and 2000

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rulemaking.

SUMMARY: The Environmental Protection
Agency (EPA or the Agency) is
approving the State of Colorado’s
January 21, 1998, petition to relax the
Reid Vapor Pressure (RVP) standard that
applies to gasoline introduced into
commerce in the Denver-Boulder area
from June 1 to September 15. The
standard is relaxed from 7.8 pounds per
square inches (psi) to 9.0 psi for the
years 1998, 1999, and 2000. This action
is being taken under section 211(h)(1) of
the Clean Air Act as Amended in 1990
(CAA) to modify EPA’s gasoline
volatility regulations promulgated June
11, 1990 and modified December 12,
1991. The Agency does not believe that
this action will cause environmental
harm to Denver-Boulder’s residents. The
area has been in compliance with the
ozone standard since 1987. The Denver-
Boulder area’s gasoline has had a 9.0 psi
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standard since 1992. In addition to
today’s approval, EPA has approved
relaxations of Denver-Boulder’s RVP
standard from 7.8 psi to 9.0 psi for the
past six years, from 1992 through 1997.

DATES: This rule is effective on July 27,
1998 without further notification unless
the Agency receives relevant comments
by July 10, 1998. Should the Agency
receive such comments, it will publish
a timely withdrawal of the rule in the
Federal Register.

ADDRESSES: Materials relevant to this
rulemaking have been placed in Docket
A-98-04 by EPA. The docket is located
at the Docket Office of the U.S.
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460,
Room M-1500 in Waterside Mall and

may be inspected from 8:30 a.m. to 5:30
p.m., Monday through Friday. A
duplicate public docket CO-RVP-98 has
been established at U. S. EPA Region
VI, 999 18th Street, Suite 500, Denver,
CO, 80202-2466, and is available for
inspection during normal working
hours. Interested persons wishing to
examine the documents in this docket
should make an appointment with the
appropriate contact at least 24 hours
before the visiting day. Contact Scott P.
Lee at (303) 312—6736. As provided in
40 CFR part 2, a reasonable fee may be
charged for copying docket material.
Comments should be submitted (in
duplicate if possible) to the two dockets
listed above at the above addresses.

A copy should also be sent to the EPA
contact person listed below at the

following address: U.S. Environmental
Protection Agency, Office of Air and
Radiation, 401 M Street, SW (6406-)),
Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
Marilyn Winstead McCall of the Fuels
and Energy Division at 202-564-9029 at
the above address.

SUPPLEMENTARY INFORMATION:
l. Background
A. Regulated Entities

Entities potentially affected by this
action are those involved with the
production, distribution, and sale of
conventional gasoline that is supplied
and consumed in the Denver-Boulder,
Colorado area. Regulated categories
include:

Category

Examples of regulated entities

INAUSETY ovvivieecee e,

Gasoline refiners and importers, gasoline terminals, gasoline truckers, gasoline retailers and wholesale pur-
chaser-consumers.

B. Regulatory History of Gasoline
Volatility

In 1987, EPA determined that gasoline
had become increasingly volatile,
causing an increase in evaporative
emissions from gasoline-powered
sources. These emissions from gasoline,
referred to as volatile organic
compounds (VOCs), are precursors for
ozone and are a major contributor to the
nation’s serious ground-level ozone
problem. Ground-level ozone causes
health problems, including damaged
lung tissue, reduced lung function, and
lungs that are sensitized to other
pollutants.

Under authority in section 211(c)(4) of
the Clean Air Act (as Amended in 1977),
EPA promulgated regulations on March
22, 1989 that, beginning in 1989, set
maximum volatility levels for gasoline
sold during the summer ozone control
season. These regulations were referred
to as Phase | of a two-phase nationwide *
program, which was designed to reduce
the volatility of commercial gasoline
during the summer high ozone season 2
by setting maximum RVP standards. On
June 11, 1990, EPA promulgated more
stringent volatility controls for Phase 11.3
The requirements established maximum
volatility standards of 9.0 psi and 7.8
psi (depending upon the state and the

1Hawaii, Alaska and U. S. territories were
excepted.

2For more details, see 54 FR, 11868 (March 22,
1989).

3For more details, see 55 FR 23658 (June 11,
1990).

month, and the area’s ozone attainment
status) during the ozone control season.

The 1990 CAA Amendments
established a new section 211(h) to
address fuel volatility. Section 211(h)
requires EPA to promulgate regulations
making it unlawful to sell, offer for sale,
dispense, supply, offer for supply,
transport, or introduce into commerce
gasoline with an RVP level in excess of
9.0 psi during the high ozone season. It
further requires EPA to establish more
stringent RVP standards in
nonattainment areas if EPA finds such
standards ‘‘necessary to generally
achieve comparable evaporative
emissions (on a per vehicle basis) in
nonattainment areas, taking into
consideration the enforceability of such
standards, the need of an area for
emission control, and economic
factors.” Section 211(h) bans EPA from
establishing a volatility standard more
stringent than 9.0 psi in an attainment
area, except that EPA may impose a
lower standard in any former ozone
nonattainment area redesignated to
attainment.

On December 12, 1991, EPA
promulgated regulations to modify the
Phase Il volatility regulations 4 pursuant
to section 211(h). The modified
regulations prohibited the sale of
gasoline with an RVP above 9.0 psi
during the summer ozone season in all
areas designated attainment for ozone,
beginning in 1992. Areas designated as
nonattainment retained the original

4For more details, see 56 FR 64704 (December 12,

1991).

Phase Il standards published on June 11,
1990.

As stated in the preamble for the
Phase Il volatility controls s and
reiterated in the proposed change to the
volatility standards published on May
29, 1991, EPA will rely on states to
initiate changes to the EPA volatility
program that they believe will enhance
local air quality and/or increase the
economic efficiency of the program,
within the statutory limits. The
Governor of a state may petition EPA to
set a less stringent volatility standard for
some month or months in a
nonattainment area. The petition must
demonstrate the existence of a particular
local economic impact that makes such
changes appropriate and must
demonstrate that sufficient alternative
programs are available to achieve
attainment and maintenance of the
ozone National Ambient Air Quality
Standard (NAAQS).

C. Colorado’s Petition

On January 21, 1998, Governor Roy
Romer sent a letter to William
Yellowtail, EPA Regional Administrator
for Region VIII, requesting EPA to waive
the federal RVP standard for the Denver-
Boulder area. The specific change
requested was to “‘retain the 9.0 psi Reid
Vapor Pressure standard for gasoline
volatility in the Denver-Boulder area for
the summers of 1998 and 1999.”
(Denver-Boulder has received waivers of

5The Phase Il final rulemaking discussed
procedures by which states could petition EPA for
more or less stringent volatility standards. 55 FR at
23660 (June 11, 1990).

656 FR 24242 (May 29, 1991).
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the 7.8 psi RVP standard since 1992.)
The Governor further stated that this
waiver should only be necessary until
EPA acts on the submittal of the ozone
maintenance plan for the area or takes
an alternative action regarding the
implementation of the new standard for
ozone. The request was based on
discussions and reviews held in
November 1997, by the Colorado Air
Quality Control Commission (AQCC) of
the environmental and economic
impacts of the 7.8 psi standard. On
December 10, 1997, the AQCC issued a
resolution which recommended that the
Governor submit a petition to EPA to
request EPA to waive the 7.8 psi
standard and replace it with a 9.0 psi
standard.

D. History of Denver-Boulder Ozone
Attainment Status Prior to
Establishment of New NAAQS for
Ozone

On November 6, 1991, the Denver-
Boulder metropolitan area was
designated nonattainment for the ozone
NAAQS (see 56 FR 56694 (November 6,
1991)). The nonattainment area
encompasses Denver’s entire six-county
Consolidated Metropolitan Statistical
Area, with the exception of Rocky
Mountain National Park in Boulder
County and the eastern portions of
Adams and Arapahoe Counties.

Under the Phase Il rule promulgated
on December 12, 1991, the standard
applicable in the Denver-Boulder
nonattainment area beginning in 1992
was 9.0 psi in May and 7.8 psi from
June 1 to September 15. The standard
applicable in other areas of Colorado

was 9.0 psi from May 1 to September 15.

On November 6, 1991, EPA issued
ozone nonattainment designations
pursuant to section 107(d)(1)(C) of the
Act (56 FR 56694). In that notice, EPA
designated the Denver-Boulder area as a
nonattainment area and classified it as
a “transitional area” as determined
under section 185A of the CAA. Section
185A defines a transitional area as ‘‘an
area designated as an ozone
nonattainment area as of the date of
enactment of the Clean Air Act
Amendments of 1990 [that] has not
violated the national primary ambient
air quality standard for ozone for the 36-
month period commencing on January
1, 1987, and ending on December 31,
1989.” In fact, according to monitoring
data, the Denver-Boulder area attained
and has continued to maintain the 0.12
parts per million (ppm) 1-hour standard
since 1987.

E. Establishment of the New NAAQS for
Ozone and Denver-Boulder’s Current
Attainment Status

OnJuly 18, 1997, EPA promulgated a
new 8-hour ozone standard of 0.08 ppm
effective September 16, 1997 (see 62 FR
38856). EPA indicated in its December
29, 1997, guidance memorandum
entitled “Guidance for Implementing
the 1-Hour Ozone and Pre-Existing
PM 10 NAAQS”’ that designations for
areas regarding the new 8-hour ozone
NAAQS would take place in the future.
EPA currently plans to designate areas
as nonattainment for the new 8-hour
ozone standard by July 2000, based on
the most recently available three years
of air quality data at that time (e.g.,
1997, 1998, and 1999). Therefore, EPA
is granting Colorado’s request to relax
the 7.8 psi standard until the year 2000.
Taking into account Denver-Boulder’s
ozone attainment status for the new 8-
hour standard, EPA will make a
determination at that time as to which
volatility standard will apply to the
Denver-Boulder area.

F. Previous Petitions for Waivers of the
7.8 psi RVP Standard Granted by EPA

In separate rulemakings, EPA
previously granted petitions by the
Governor of Colorado for a relaxation of
the Federal RVP volatility standard for
the Denver-Boulder area for the years
1992 and 1993,7 for the years 1994 and
1995,8 and for the years 1996 and 1997.°
For in-depth discussions of these
actions, please refer to the Federal
Register notices.

In summary, EPA granted these
petitions to relax the 7.8 psi standard
based on evidence presented to EPA by
Colorado that showed economic
hardship to consumers and industry if
the 7.8 psi standard were retained.
Evidence also demonstrated that the 7.8
psi standard was not necessary given
the area’s record of continued
attainment of the 0.12 ppm 1-hour
ozone standard.

G. Justification for Granting Colorado’s
Petition to Waive the 7.8 psi RVP
Standard for 1998, 1999, and 2000

The Denver-Boulder area has attained
the 1-hour ozone standard and EPA has
proposed to revoke that standard for the
area (see Notice of Proposed
Rulemaking, 63 FR 2804, January 16,
1998). Ambient air quality data archived
in EPA’s national data base—Aerometric

7For more details, see 53 FR 26067 (April 30,
1993).

8For more details, see 59 FR 15629 (April 4,
1994).

9For more details, see 61 FR 16391 (April 15,
1996).

Information and Retrieval System
(AIRS)—show continuous attainment of
the 1-hour standard in Denver-Boulder
since 1987, with a summertime gasoline
RVP of 9.0 psi. Furthermore, even with
the 9.0 RVP gasoline, data in AIRS show
that the Denver-Boulder area has been
attaining the new 8-hour ozone standard
for 1994, 1995, and 1996, and in
addition, a preliminary analysis also
indicates continued attainment of the 8-
hour standard through 1997. Thus, the
Denver-Boulder area to date has been
able to attain the 1-hour standard and
the 8-hour standard with a 9.0 psi RVP
gasoline standard in place.

Available evidence indicates that
retention of the 7.8 psi standard would
impose significant, additional costs for
consumers and the gasoline industry in
the area. Previous documentation
submitted in support of Colorado’s
petitions for relaxation of the 7.8 psi
RVP standard indicate that
implementation of that standard would
be costly. This documentation shows
that implementation of the 7.8 psi RVP
standard would cost the consumer about
1.1 cents more per gallon of gasoline
with an overall seasonal cost of over
$3,000,000.

In a letter of June 20, 1995, the local
refinery industry stated that the
imposition of a 7.8 psi standard in the
Denver-Boulder area at that time would
cause many refiners to make irreversible
capital improvements. It was stated that
these improvements may not be needed
if Denver-Boulder implemented a 9.0
psi RVP standard after redesignation to
attainment, which at that time seemed
imminent. EPA notes that because the
rest of the Colorado market requires a
9.0 psi RVP standard, any refinery
changes made in order to comply with
the 7.8 psi standard would be in
response only to the market demand in
the Denver-Boulder areas.

In testimony and documentation
presented at a 1995 hearing held before
the Colorado Air Quality Control
Commission, the Air Pollution Control
Board of the Colorado Department of
Health stated that these increased costs
would vary among refiners. Also
minutes and documentation from that
hearing indicated that the Air Pollution
Control Board supported a relaxation of
the RVP standard since there had been
no monitored violations of the ozone (1-
hour) NAAQS since 1986.

As stated above, with a 9.0 RVP
gasoline standard in place, the Denver-
Boulder area has attained the 1-hour
ozone standard since 1992, (when the
Phase Il volatility standards were
implemented), and has shown
attainment with the 8-hour standard for
1994, 1995, and 1996, (with a
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preliminary analysis also showing
attainment for 1997). Therefore, EPA
believes that keeping in place the 9.0 psi
RVP gasoline standard for the next three
years in Denver-Boulder will not cause
Denver-Boulder’s air quality to
deteriorate significantly. Additionally,
since 1989, summertime gasoline
volatility has been reduced significantly
through federal volatility regulations.
Moreover, ongoing vehicle fleet
turnover, as well as several
requirements under the 1990 CAA
Amendments (tighter tailpipe standards,
longer periods for a vehicle’s “useful
life”” during which it must comply with
the standards, requirements for on-
board diagnostic equipment to detect
failures of the emissions control system,
requirements for on-board vapor
recovery equipment to capture
emissions during refueling, and
enhanced inspection and maintenance
requirements) will continue to help
control overall mobile source emissions
of VOCs in the Denver-Boulder area.
Under the CAA, EPA has up to three
years from promulgation of a new
NAAQS to designate areas for the new
NAAQS. If an area is designated in 2000
as nonattainment for the 8-hour
NAAQS, that area will be required to
develop and submit a State
Implementation Plan (SIP) revision to
provide for attainment of the 8-hour
standard. EPA believes that when the
Agency determines the Denver-Boulder
area’s ozone attainment status for
purposes of the initial designations (by
July 2000), that will be the appropriate
time to assign a permanent RVP
standard for the Denver-Boulder area.

I1. Direct Final Rulemaking

This action is being taken without
prior proposal because EPA believes
that this continuation of the relaxation
of the RVP requirements is
noncontroversial. The effect of this
rulemaking is limited to the Denver-
Boulder, Colorado nonattainment area,
and EPA anticipates no significant
comments on this action. This action
extends the RVP standard that has been
in effect in the Denver-Boulder area
since 1992.

I11. Administrative Requirements

A. Public Participation

This rule will become effective
without further notification unless the
Agency receives relevant adverse
comments on the parallel document of
proposed rulemaking published in
today’s Federal Register within 30 days
of this document. Should the Agency
receive such comments, it will publish
a notice informing the public that this

rule did not take effect. All relevant
public comments received within the
30-day comment period will then be
addressed in a subsequent final rule
based on EPA’s proposal to approve
Colorado’s petition published in the
proposed rules section of today’s
Federal Register. No second comment
period on this rule will be instituted.

B. Environmental Impact

The proposed amendment is not
expected to have any adverse
environmental effects. The Denver-
Boulder six-county area has met the 1-
hour NAAQS for ozone since 1987.
Current air quality is expected to be
further maintained by a 9.0 psi RVP
gasoline standard for the years 1998,
1999, and 2000.

C. Economic Impact

The proposed continued relaxation of
the 7.8 psi RVP gasoline standard to 9.0
psi will avoid a cost increase in gasoline
refining and decrease in summertime
gasoline supply levels in the Denver-
Boulder area. No new economic burdens
will be placed on the local refining
industry to implement a change in the
RVP standard.

D. Executive Order 12866

Under Executive Order 12886 19, the
Agency must determine whether a
regulatory action is “‘significant”” and
therefore subject to OMB review and the
requirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this rule
is not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review. Specifically, this rule will
not have an annual effect on the
economy in excess of $100 million, have

1058 FR 51735 (October 4, 1993).

a significant adverse impact on
competition, investment, employment
or innovation, or result in a major price
increase. In fact, as discussed above,
this action will reduce the cost of
compliance with Federal requirements
in this area.

E. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1980, 44 U.S.C. 3501, EPA must
obtain OMB clearance for any activity
that will involve collecting substantially
the same information from ten or more
non-Federal respondents. This direct
final rule does not create any new
information requirements or contain any
new information collection activities.

F. Regulatory Flexibility Act

EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
this direct final rule. EPA has also
determined that this rule will not have
significant economic impact on
substantial number of small entities.
Small entities include small businesses,
small for profit enterprises, and small
governmental jurisdictions. This rule
will not have a significant impact on a
substantial number of small entities
because the overall impact of this rule
is a net decrease in requirements on all
entities including small entities.
Therefore, | certify that this action will
not have a significant economic impact
on a substantial number of small
entities.

G. Unfunded Mandates

Section 202 of the Unfunded
Mandates Reform Act of 1995 requires
that the Agency prepare a budgetary
impact statement before promulgating a
rule that includes a Federal mandate
that may result in expenditure by State,
local, and tribal governments, in
aggregate, or by the private sector, of
$100 million or more in any one year.
Section 203 requires the Agency to
establish a plan for obtaining input from
and informing, educating, and advising
any small governments that may be
significantly or uniquely affected by the
rule.

Under section 205 of the Unfunded
Mandates Act, the Agency must identify
and consider a reasonable number of
regulatory alternatives before
promulgating a rule for which a
budgetary impact statement must be
prepared. The Agency must select from
those alternatives the least costly, most
cost-effective, or least burdensome
alternative that achieves the objectives
of the rule, unless the Agency explains
why this alternative is not selected or
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the selection of this alternative is
inconsistent with the law.

The Agency has determined that this
rule does not include a federal mandate
that may result in expenditures of $100
million or more for State, local, and
tribal governments, in the aggregate, or
the private sector in any one year. This
rule reduces costs to such entities by
relaxing a regulatory requirement.
Because small governments will not be
significantly or uniquely affected by this
rule, the Agency is not required to
develop a plan with regard to small
governments.

H. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
section 804(2).

|. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 10, 1998.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and it
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

J. Electronic Copies of Rulemaking

A copy of this action is available on
the Internet at www.epa.gov/
OMSWWW under the title: “‘Relaxation
of Federal Gasoline RVP Standard in
Denver-Boulder Metropolitan Area.”

K. Statutory Authority

The promulgation of this regulation is
authorized by sections 211(h) and 301(a)
of the Clean Air Act as amended by the
Clean Air Act Amendments of 1990(42
U.S.C. 7545(h) and 7601(a)).

L. Children’s Health Protection

This direct final rule is not subject to
E.O. 13045, entitled ““Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it does not

involve decisions on environmental
health risks or safety risks that may
disproportionately affect children.

List of Subjects in 40 CFR Part 80

Environmental Protection,
Administrative practice and procedures,
Air pollution control, Fuel additives,
Gasoline, Motor vehicle and motor
vehicle engines, Motor vehicle
pollution, Penalties, Reporting and
recordkeeping requirements.

Dated: May 28, 1998.
Carol M. Browner,
Administrator.

For the reasons set forth in the
preamble, part 80 of title 40 of the Code
of Federal Regulations is amended as
follows:

PART 80—REGULATION OF FUELS
AND FUEL ADDITIVES

1. The authority citation for part 80
continues to read as follows:

Authority: Sections 114, 211, and 301(a) of
the Clean Air Act as amended, 42 U.S.C.
7414, 7545 and 7601(a).

2.1n §80.27(a)(2), the table is
amended by revising the entry for
Colorado and footnote 2 to read as
follows:

§80.27 Controls and prohibitions on
gasoline volatility.
* * * * *

a * * *

APPLICABLE STANDARDS 1 1992 AND SUBSEQUENT YEARS

State May June July August September
* * * * * * *
COlOradO? ... s 9.0 7.8 7.8 7.8 7.8
* * * * * * *

1 Standards are expressed in pounds per square inch (psi).
2The standard for 1992 through 2000 in the Denver-Boulder area designated nonattainment for the 1-hour ozone NAAQS in 1991 (see 40
CFR 81.306) will be 9.0 for June 1 through September 15.

[FR Doc. 98-15449 Filed 6-9-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300652; FRL 5788-4]

RIN 2070-AB78

Glyphosate; Extension of Tolerance for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This rule extends a time-
limited tolerance for residues of
Roundup Ultra and Roundup Ultra RT
(Glyphosate [N-
(Phosphonomethyl)glycine) and its
metabolites in or on dry peas, lentils,
and chickpeas at 5 part per million
(ppm) for an additional 18 month, to
February 29, 2000. This action is in
response to EPA’s granting of an
emergency exemption under section 18
of the Federal Insecticide, Fungicide,
and Rodenticide Act authorizing use of
the pesticide on dry peas, lentils, and
chickpeas. Section 408(1)(6) of the

Federal Food, Drug, and Cosmetic Act
(FFDCA) requires EPA to establish a
time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that
will result from the use of a pesticide
under an emergency exemption granted
by EPA under section 18 of FIFRA.
DATES: This regulation becomes
effective June 10, 1998. Objections and
requests for hearings must be received
by EPA, on or before August 10, 1998.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300652],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
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Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300652], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Follow the
instructions in Unit I1. of this preamble.
No Confidential Business Information
(CBI) should be submitted through e-
mail.

FOR FURTHER INFORMATION CONTACT: By
mail: Jackie Gwaltney, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Rm. 274,
CM#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 305-6792; e-mail:
gwaltney.jackie@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: EPA
issued a final rule, published in the
Federal Register of August 11, 1997 (62
FR 42921) (FRL 5732-7), which
announced that on its own initiative
and under section 408(e) of the FFDCA,
21 U.S.C. 346a(e) and (1)(6), it
established a time-limited tolerance for
the residues of Roundup Ultra and
Roundup Ultra RT (Glyphosate [N-
(Phosphonomethyl)glycine) and its
metabolites in or on dry peas, lentils,
and chickpeas at 5 ppm, with an
expiration date of February 29, 2000.
EPA established the tolerance because
section 408(l)(6) of the FFDCA requires
EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

In the final rule published on August
11, 1997 (62 FR 42921), EPA stated that
an emergency exemption had been
granted to Idaho, Oregon and
Washington for use of glyphosate on dry
peas, garbanzo beans (chickpeas) and
lentils. The final rule was intended to
establish tolerances for residues of
glyphosate and its metabolites in or on
all of these commodities. All of the
commodities, including chickpeas, were
included in EPA’s assessment of the
aggregate risk from exposure to
glyphosate and in the Agency’s
determination that there is a reasonable
certainty that no harm would result
from such exposure. However, the
commodity garbanzo beans (chickpeas)
and its tolerance of 5 ppm was
inadvertently omitted from the
regulatory text. Therefore, in this final
rule EPA is also adding a tolerance of 5
ppm for chickpeas with an expiration
date of February 29, 2000 to the table at
40 CFR 180.346(b).

EPA received a request to extend the
use of Roundup Ultra and Roundup
Ultra RT (Glyphosate [N-
(Phosphonomethyl)glycine) on dry peas,
lentils, and chickpeas for this year
growing season due to a combination of
weather and environmental conditions
that encouraged the excessive spread of
Canada thistle. Canada thistle is a severe
threat to Eastern Washington dry peas,
lentils, and chickpeas cropland. After
having reviewed the submission, EPA
concurs that emergency conditions exist
for this state. EPA has authorized under
FIFRA section 18 the use of Roundup
Ultra and Roundup Ultra RT
(Glyphosate [N-
(Phosphonomethyl)glycine) on dry peas,
lentils, and chickpeas for control of
Canada thistle in dry peas, lentils, and
chickpeas.

EPA assessed the potential risks
presented by residues of Roundup Ultra
and Roundup Ultra RT (Glyphosate [N-
(Phosphonomethyl)glycine) in or on dry
peas, lentils, and chickpeas. In doing so,
EPA considered the new safety standard
in FFDCA section 408(b)(2), and
decided that the necessary tolerance
under FFDCA section 408(1)(6) would be
consistent with the new safety standard
and with FIFRA section 18. The data
and other relevant material have been
evaluated and discussed in the final rule
of August 11, 1997 (62 FR 42921) [(FRL
5732-7)]. Based on that data and
information considered, the Agency
reaffirms that extension of the time-
limited tolerance will continue to meet
the requirements of section 408(1)(6).
Therefore, the time-limited tolerance is
extended for an additional 18 months.
Although this tolerance will expire and
is revoked on August 30, 1998, under

FFDCA section 408(1)(5), residues of the
pesticide not in excess of the amounts
specified in the tolerance remaining in
or on dry peas, lentils, and chickpeas
after that date will not be unlawful,
provided the pesticide is applied in a
manner that was lawful under FIFRA
and the application occurred prior to
the revocation of the tolerance. EPA will
take action to revoke this tolerance
earlier if any experience with, scientific
data on, or other relevant information
on this pesticide indicate that the
residues are not safe.

I. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by August 10, 1998,
file written objections to any aspect of
this regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
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requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

I1. Public Record and Electronic
Submissions

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in ADDRESSES at the beginning
of this document

Electronic comments may be sent
directly to EPA at:
opp-docket@epamail.epa.gov.

Electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Objections and hearing requests will
also be accepted on disks in
WordPerfect 5.1/6.1 or ASCII file
format. All copies of objections and
hearing requests in electronic form must
be identified by the docket control
number [OPP-300652]. No CBI should
be submitted through e-mail. Electronic
copies of objections and hearing
requests on this rule may be filed online
at many Federal Depository Libraries.

I11. Regulatory Assessment
Requirements

This final rule extends a time-limited
tolerance that was previously extended
by EPA under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). In addition, this final
rule does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose

any enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

Since this extension of an existing
time-limited tolerance does not require
the issuance of a proposed rule, the
requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

IVV. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
reportcontaining this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this rule in
the Federal Register. This rule is nota
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 21, 1998.

James Jones,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180— [AMENDED]

1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 346a and 371.

2. In §180.364, by revising paragraph
(b) to read as follows:

§180.364 Glyphosate; tolerances for
residues.
* * * * *

(b) Section 18 emergency exemptions.
Time-limited tolerances are established
for combined residues of the herbicide
glyphosate, per se in connection with
use of the pesticide under section 18
emergency exemptions granted by EPA.
The tolerances will expire and are
revoked on the dates specified in the
following table.

Expiration/
Commodity P%ritlﬁor;]er revpocation
date

Cattle, kidney .... 4 2/29/00
Chickpeas ......... 5 2/29/00
Goats, kidney .... 4 2/29/00
Horses, kidney .. 4 2/29/00
Lentils ......ccceeee 5 2/29/00
Pea, hay ............ 200 2/29/00
Pea, vines ......... 60 2/29/00
Peas, dry ........... 5 2/29/00
Sheep, kidney ... 4 2/29/00
Silage, hay ........ 90 2/29/00

* * * X X

[FR Doc. 98-15327 Filed 6—9-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300662; FRL 5791-5]

RIN 2070-AB78

Fenbuconazole; Pesticide Tolerances
for Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for residues of
fenbuconazole and its metabolites in or
on blueberries. This action is in
response to EPA’s granting of an
emergency exemption under section 18
of the Federal Insecticide, Fungicide,
and Rodenticide Act authorizing use of
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the pesticide on blueberries in several
States. This regulation establishes a
maximum permissible level for residues
of fenbuconazole in this food
commodity pursuant to section 408(1)(6)
of the Federal Food, Drug, and Cosmetic
Act, as amended by the Food Quality
Protection Act of 1996. The tolerance
will expire and is revoked on December
31, 1999.

DATES: This regulation is effective June
10, 1998. Objections and requests for
hearings must be received by EPA on or
before August 10, 1998.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300662],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300662], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300662]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Daniel Rosenblatt, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Crystal

Mall #2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 308—-9375; e-mail:
rosenblatt.dan@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA, on
its own initiative, pursuant to section
408(e) and (I)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a(e) and (I)(6), is establishing
a tolerance for the fungicide
fenbuconazole and its metabolites, in or
on blueberries at 1.0 part per million
(ppm). This tolerance will expire and is
revoked on December 31, 1999. EPA
will publish a document in the Federal
Register to remove the revoked
tolerance from the Code of Federal
Regulations.

I. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170) was
signed into law August 3, 1996. FQPA
amends both the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
301 et seq., and the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq. The FQPA
amendments went into effect
immediately. Among other things,
FQPA amends FFDCA to bring all EPA
pesticide tolerance-setting activities
under a new section 408 with a new
safety standard and new procedures.
These activities are described below and
discussed in greater detail in the final
rule establishing the time-limited
tolerance associated with the emergency
exemption for use of propiconazole on
sorghum (61 FR 58135, November 13,
1996) (FRL 5572-9).

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“*safe.” Section 408(b)(2)(A)(ii) defines
‘“safe’” to mean that “‘there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue.”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “‘emergency conditions

exist which require such exemption.”
This provision was not amended by
FQPA. EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

Because decisions on section 18-
related tolerances must proceed before
EPA reaches closure on several policy
issues relating to interpretation and
implementation of the FQPA, EPA does
not intend for its actions on such
tolerance to set binding precedents for
the application of section 408 and the
new safety standard to other tolerances
and exemptions.

1. Emergency Exemption for
Fenbuconazole on Blueberries and
FFDCA Tolerances

Mummy berry disease Monilinia
vaccinii-corymbosi is a plant disease
which causes a variety of leaf, flower,
and fruit damage. Of special concern for
blueberry producers are the blighted
flower clusters on blueberry bushes and
mummified fruit that the disease will
produce. Yield loss projections suggest
that mummy berry disease may produce
losses of 25-50% of the blueberry crop.
In addition, the mummified fruit will
serve as the inoculum for subsequent
outbreaks of mummy berry disease so it
is important to gain control over the
pest in order to avert future problem
outbreaks.

In past growing seasons, blueberry
growers typically used triforine to
control mummy berry disease. However,
triforine was voluntarily canceled by its
manufacturer. Now that triforine
pesticides have been canceled, there do
not appear to be any registered
pesticidal or cultural measures that
growers can use. Therefore, EPA
concurs that the pressures presented by
mummy berry disease on blueberry
growers represent an urgent and non-
routine situation and has authorized
under FIFRA section 18 the use of
fenbuconazole on blueberries to
numerous States.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
fenbuconazole in or on blueberries. In
doing so, EPA considered the new safety
standard in FFDCA section 408(b)(2),
and EPA decided that the necessary
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tolerance under FFDCA section 408(1)(6)
would be consistent with the new safety
standard and with FIFRA section 18.
Consistent with the need to move
quickly on the emergency exemption in
order to address an urgent non-routine
situation and to ensure that the resulting
food is safe and lawful, EPA is issuing
this tolerance without notice and
opportunity for public comment under
section 408(e), as provided in section
408(1)(6). Although this tolerance will
expire and is revoked on December 31,
1999, under FFDCA section 408(l)(5),
residues of the pesticide not in excess
of the amounts specified in the
tolerance remaining in or on blueberries
after that date will not be unlawful,
provided the pesticide is applied in a
manner that was lawful under FIFRA,
and the residues do not exceed a level
that was authorized by this tolerance at
the time of that application. EPA will
take action to revoke this tolerance
earlier if any experience with, scientific
data on, or other relevant information
on this pesticide indicate that the
residues are not safe.

Because this tolerance is being
approved under emergency conditions
EPA has not made any decisions about
whether fenbuconazole meets EPA’s
registration requirements for use on
blueberries or whether a permanent
tolerance for this use would be
appropriate. Under these circumstances,
EPA does not believe that this tolerance
serves as a basis for registration of
fenbuconazole by a State for special
local needs under FIFRA section 24(c).
Nor does this tolerance serve as the
basis for any States other than those
authorized under section 18 to use this
pesticide on this crop without following
all provisions of section 18 as identified
in 40 CFR part 166. For additional
information regarding the emergency
exemption for fenbuconazole, contact
the Agency’s Registration Division at the
address provided above.

I11. Risk Assessment and Statutory
Findings

EPA performs a number of analyses to
determine the risks from
aggregateexposure to pesticide residues.
First, EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
adverse health effects, including (but
not limited to) reproductive effects,
developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
Second, EPA examines exposure to the
pesticide through the diet (e.g., food and
drinking water) and through exposures
that occur as a result of pesticide use in
residential settings.

A. Toxicity

1. Threshold and non-threshold
effects. For many animal studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the ““no-observed effect level” or
“NOEL™).

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOEL from the
study with the lowest NOEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a “safety factor’) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100% or
less of the RfD) is generally considered
acceptable by EPA. EPA generally uses
the RfD to evaluate the chronic risks
posed by pesticide exposure. For shorter
term risks, EPA calculates a margin of
exposure (MOE) by dividing the
estimated human exposure into the
NOEL from the appropriate animal
study. Commonly, EPA finds MOEs
lower than 100 to be unacceptable. This
100-fold MOE is based on the same
rationale as the 100-fold uncertainty
factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

2. Differences in toxic effect due to
exposure duration. The toxicological
effects of a pesticide can vary with
different exposure durations. EPA
considers the entire toxicity data base,
and based on the effects seen for
different durations and routes of
exposure, determines which risk
assessments should be done to assure
that the public is adequately protected
from any pesticide exposure scenario.
Both short and long durations of
exposure are always considered.
Typically, risk assessments include
“‘acute,” “short-term,” “‘intermediate
term,” and ‘““‘chronic’ risks. These
assessments are defined by the Agency
as follows.

Acute risk, by the Agency’s definition,
results from 1-day consumption of food
and water, and reflects toxicity which
could be expressed following a single
oral exposure to the pesticide residues.
High end exposure to food and water
residues are typically assumed.

Short-term risk results from exposure
to the pesticide for a period of 1-7 days,
and therefore overlaps with the acute
risk assessment. Historically, this risk
assessment was intended to address
primarily dermal and inhalation
exposure which could result, for
example, from residential pesticide
applications. However, since enaction of
FQPA, this assessment has been
expanded to include both dietary and
non-dietary sources of exposure, and
will typically consider exposure from
food, water, and residential uses when
reliable data are available. In this
assessment, risks from average food and
water exposure, and high-end
residential exposure, are aggregated.
High-end exposures from all three
sources are not typically added because
of the very low probability of this
occurring in most cases, and because the
other conservative assumptions built
into the assessment assure adequate
protection of public health. However,
for cases in which high-end exposure
can reasonably be expected from
multiple sources (e.g. frequent and
widespread homeowner use in a
specific geographical area), multiple
high-end risks will be aggregated and
presented as part of the comprehensive
risk assessment/characterization. Since
the toxicological endpoint considered in
this assessment reflects exposure over a
period of at least 7 days, an additional
degree of conservatism is built into the
assessment; i.e., the risk assessment
nominally covers 1-7 days exposure,
and the toxicological endpoint/NOEL is
selected to be adequate for at least 7
days of exposure. (Toxicity results at
lower levels when the dosing duration
is increased.)
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Intermediate-term risk results from
exposure for 7 days to several months.
This assessment is handled in a manner
similar to the short-term risk
assessment.

Chronic risk assessment describes risk
which could result from several months
to a lifetime of exposure. For this
assessment, risks are aggregated
considering average exposure from all
sources for representative population
subgroups including infants and
children.

B. Aggregate Exposure

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, residues in
groundwater or surface water that is
consumed as drinking water, and other
non-occupational exposures through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a
pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.
The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. In
evaluating food exposures, EPA takes
into account varying consumption
patterns of major identifiable subgroups
of consumers, including infants and
children. The TMRC is a ““worst case”
estimate since it is based on the
assumptions that food contains
pesticide residues at the tolerance level
and that 100% of the crop is treated by
pesticides that have established
tolerances. If the TMRC exceeds the RfD
or poses a lifetime cancer risk that is
greater than approximately one in a
million, EPA attempts to derive a more
accurate exposure estimate for the
pesticide by evaluating additional types
of information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Percent of crop treated estimates are
derived from federal and private market
survey data. Typically, a range of
estimates are supplied and the upper
end of this range is assumed for the
exposure assessment. By using this
upper end estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any

significant subpopulation group.
Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups, to pesticide
residues. For this pesticide, the most
highly exposed population subgroup
(females 13 years and older) was not
regionally based.

IV. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action,
EPA has sufficient data to assess the
hazards of fenbuconazole and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for a
time-limited tolerance for residues of
fenbuconazole and its metabolites on
blueberries at 1.0 ppm. EPA’s
assessment of the dietary exposures and
risks associated with establishing the
tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by fenbuconazole
are discussed below.

1. Acute toxicity. For the purposes of
the acute dietary risk assessment, EPA
assessments are based on an acute RfD
of 0.3 milligrams/kilogram/day (mg/kg/
day). This figure is derived from
developmental toxicity data from
laboratory animals where the NOEL was
determined to be 30 mg/kg/day. The
observed effect was a decrease in the
number of live fetuses at the Lowest
Effect Level (LEL) of 75 mg/kg/day and
an uncertainty factor of 100. EPA
determined that an additional safety
factor of 3x for the protection of infants
and children was appropriate.
Therefore, the FQPA acute allowable
risk is 0.1 mg/kg/day.

2. Short - and intermediate - term
toxicity. No dermal or systemic toxicity
endpoints were identified for this
exposure duration. Therefore, a risk
assessment is not needed.

3. Chronic toxicity. EPA has
established the RfD for fenbuconazole at
0.03 mg/kg/day. This RfD is based on a
chronic toxicity study in the rat with a
NOEL of 3.03/4.02 in males/females.

The NOEL is based on decreased body
weight gains (females), hepatocellular
enlargement and vaculation (females),
increases in thyroid weight (both sexes)
and histopathological lesions in the
thyroid glands (males), at the LEL of
30.62/43.04 mg/kg/day in males/
females. For the population subgroup of
infants and children an uncertainty
factor of 300 was used. The FQPA
chronic allowable risk is 0.01 mg/kg/day
for infants, children, and females 13
years and older.

4. Carcinogenicity. Using its
Guidelines for Carcinogen Risk
Assessment, EPA has classified
fenbuconazole as a Group C (possible
human carcinogen) chemical. EPA
believes it is appropriate to use the Q1"
approach of 3.59 x 10-3 (mg/kg/day)-1.

B. Exposures and Risks

1. From food and feed uses.
Tolerances have been established (40
CFR 180.480) for the use of
fenbuconazole and its metabolites, in or
on a variety of raw agricultural
commodities. Time-limited tolerances
have been established for residues of
fenbuconazole, alpha-2-(4-
chlorophenyl)-ethyl-alpha-phenyl-3-
(1H-1,2,4-triazole)-1-propanenitrile] and
its metabolites, cis-5-(4-
chlorophenyl)dihydro-3-phenyl-3-(1H
1,2,4-triazole-1-ylmethyl-2-3H-furanone,
expressed as fenbuconazole in or on
commodities ranging from 0.1 ppm in
pecans to 2.0 ppm in the stone fruit crop
group. Risk assessments were conducted
by EPA to assess dietary exposures and
risks from fenbuconazole as follows:

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological
study has indicated the possibility of an
effect of concern occurring as a result of
a one day or single exposure. In
conducting an acute dietary risk
assessment for fenbuconazole, EPA has
made conservative assumptions which
result in an overestimate of human
dietary exposure. The acute dietary
(food only) risk assessment used TMRC.
The resulting high-end exposure
estimate is 0.015 mg/kg/day. This
exposure level utilizes 15% of the
dietary (food only) FQPA acute
allowable risk for females 13+ years.
Refinement using anticipated residue
values and percent crop-treated data in
conjunction with Monte Carlo analysis
would result in lower acute dietary
exposure estimates.

ii. Chronic exposure and risk. The
chronic dietary risk assessment is
partially refined. Tolerance level
residues were assumed for all
commodities, including stone fruits.
Percent crop treated data were used for
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stone fruits only and 100% crop-treated
data were used for all other
commodities. The existing tolerances for
fenbuconazole plus exposures
connected with the section 18 on
blueberries result in an anticipated
residue contribution (ARC) that is
equivalent to 3% of the RfD for non-
nursing infants (<1 year old), the highest
exposed subpopulation.

2. From drinking water. There are no
established Maximum Contaminant
Level for residues of fenbuconazole in
drinking water and no health advisory
levels for fenbuconazole in drinking
water have been established.

Fenbuconazole is moderately
persistent and slightly mobile to
immobile in soil. Because of its
adsorption to soil, the potential for
fenbuconazole to leach to ground water
appears to be slight. However, the
potential to contaminate ground water
may be greater at vulnerable sites, where
soils are low in organic matter and
where ground water is relatively close to
the surface. The long half-lives of
aerobic soil and terrestrial field
dissipation indicate that when
fenbuconazole is applied over multiple
growing seasons, soil residue
accumulation may result. These
residues may be available for rotational
crop uptake or may be transported with
sediments during runoff events.

For the purposes of EPA’s water
screening assessments, it is assumed
that adult males weigh 70 kg, adult
females 60 kg, and children 10 kg.
Average consumption is assumed to be
2 liters/day for adults and 1 liter/day for
children.

EPA performed a ground water
assessment with its ground water
screening tool to establish an estimated
environmental concentration (EEC). The
Tier | estimate projected that the
concentration of fenbuconazole in
drinking water from ground water
sources is not likely to exceed an acute
and chronic EEC of 0.019 ug/I for
ground and aerial applications.

A Tier | drinking water assessment of
fenbuconazole was also conducted for
surface water. The EECs are generated
for high exposure agricultural scenarios
and correspond to a stagnant pond with
no outlet that receives pesticide loading
from an adjacent 100% cropped, 100%
treated field. As such, these computer
generated EECs represent conservative
screening levels for ponds and lakes and
are thought to represent an overestimate
of the actual EEC. The peak EEC
projection for surface water involved
aerial applications. The acute peak EEC
was 4.27 pg/l. The chronic 56—day EEC
was 2.29 ug/l. Because the surface water
EECs appear to be higher, EPA used

these worst case calculations in its
dietary risk assessment.

i. Acute exposure and risk. EPA
calculated the acute risks from drinking
water for fenbuconazole based on
dietary (food) exposure and the default
assumptions mentioned above. To
calculate the acute drinking water level
of concern (DWLOC), the acute dietary
food exposure estimate is subtracted
from the acute RfD.

The calculations were based on the
following: the acute RfD for
fenbuconazole is 0.3 mg/kg/day; the
FQPA acute allowable risk is 0.1 mg/kg/
day based on an uncertainty factor of 3.
If the acute food exposure estimate
(0.015 mg/kg/day) is subtracted from the
FQPA acute allowable risk (0.1 mg/kg/
day) the result is the maximum acute
water exposure which is 0.085 mg/kg/
day or 2,600 parts per billion (ppb).

The peak EEC (acute) value is 4.27
ppb, based on aerial application of
fenbuconazole. This figure is
significantly lower that the DWLOC of
2,600 ppb. Therefore, EPA concludes
with reasonable certainty that the acute
exposure to fenbuconazole in drinking
water is less than the level of concern.

ii. Chronic exposure and risk. To
calculate the chronic DWLOC, the
chronic dietary food exposure is
subtracted from the RfD. Chronic
DWLOCs were calculated for various
subpopulations ranging from 1,050 ppb
for the U.S. population to 92 ppb for
infants and children (non-nursing <1
year). The computer model suggested
that the chronic EEC for fenbuconazole
is 2.29 ppb for aerial applications of the
pesticide. Since the EEC is less than the
DWLOC, EPA concludes that there is
reasonable certainty that chronic
exposure is less than the level of
concern.

EPA calculated the cancer risk
associated with fenbuconazole and
drinking water. To calculate the
DWLOC for cancer, the chronic dietary
food exposure was subtracted from the
negligible risk standard (1 x 10-6)
divided by the Q1" (0.00359 mg/kg/day).
EPA’s drinking water level of concern
from cancer is 5.4 ppb for the U.S.
population. This compares to the level
of 2.29 ppb from the conservative
computer model EPA used to estimate
exposures. Since the DWLOC is higher
than the calculated EEC of 2.29 ppb,
EPA concludes with reasonable
certainty that exposure to fenbuconazole
in drinking water does not pose a level
of concern with respect to cancer risks.

3. From non-dietary exposure.
Fenbuconazole is not currently
registered for any residential or non-
food use sites. Therefore, a discussion of
the toxicity endpoints for non-dietary

exposure and a risk assessment for these
uses is not germane to this review.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “‘available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”
The Agency believes that “available
information” in this context might
include not only toxicity, chemistry,
and exposure data, but also scientific
policies and methodologies for
understanding common mechanisms of
toxicity and conducting cumulative risk
assessments. For most pesticides,
although the Agency has some
information in its files that may turn out
to be helpful in eventually determining
whether a pesticide shares a common
mechanism of toxicity with any other
substances, EPA does not at this time
have the methodologies to resolve the
complex scientific issues concerning
common mechanism of toxicity in a
meaningful way. EPA has begun a pilot
process to study this issue further
through the examination of particular
classes of pesticides. The Agency hopes
that the results of this pilot process will
increase the Agency'’s scientific
understanding of this question such that
EPA will be able to develop and apply
scientific principles for better
determining which chemicals have a
common mechanism of toxicity and
evaluating the cumulative effects of
such chemicals. The Agency anticipates,
however, that even as its understanding
of the science of common mechanisms
increases, decisions on specific classes
of chemicals will be heavily dependent
on chemical specific data, much of
which may not be presently available.

Although at present the Agency does
not know how to apply the information
in its files concerning common
mechanism issues to most risk
assessments, there are pesticides as to
which the common mechanism issues
can be resolved. These pesticides
include pesticides that are
toxicologically dissimilar to existing
chemical substances (in which case the
Agency can conclude that it is unlikely
that a pesticide shares a common
mechanism of activity with other
substances) and pesticides that produce
a common toxic metabolite (in which
case common mechanism of activity
will be assumed).

EPA does not have, at this time,
available data to determine whether
fenbuconazole has a common
mechanism of toxicity with other
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substances or how to include this
pesticide in a cumulative risk
assessment. Unlike other pesticides for
which EPA has followed a cumulative
risk approach based on a common
mechanism of toxicity, fenbuconazole
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that fenbuconazole has a
common mechanism of toxicity with
other substances.

C. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. For the population
subgroup of concern, females 13 years
and older, EPA used the TMRC
approach and calculated that exposure
would utilize 15% of the RfD. EPA
generally has no concerns for exposures
below 100% of the acute RfD. In
addition, for acute exposures associated
with drinking water, EPA has concluded
that the level of concern is 2,600 ppb.
The EEC value is 4.27 ppb. This leads
EPA to conclude that acute exposure to
fenbuconazole does not pose a level of
concern.

2. Chronic risk. Using ARC exposure
assumptions, EPA has concluded that
aggregate exposure to fenbuconazole
from food will utilize less than 1% of
the RfD for the U.S. population. The
major identifiable subgroup with the
highest aggregate exposure is non-
nursing infants where 3% of the RfD is
utilized. A full discussion of the risks
associated with exposure to infants and
children is presented below. EPA
generally has no concern for exposures
below 100% of the RfD because the RfD
represents the level at or below which
daily aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. EPA’s level of concern
from chronic exposure to drinking water
is 1,050 ppb for the U.S. population.
The EEC for aerial application is
projected to be 2.29 ppb. Therefore, EPA
concludes that there is a reasonable
certainty that no harm will result from
aggregate exposure to fenbuconazole
residues.

3. Short- and intermediate-term risk.
Short- and intermediate-term endpoints
were not identified for fenbuconazole.
Therefore, an aggregate risk assessment
was not conducted for these endpoints.
Furthermore, fenbuconazole has no
residential uses.

D. Aggregate Cancer Risk for U.S.
Population

Fenbuconazole has been classified as
a Group C Carcinogen with a Q1 of 3.59
x 10-3 (0.00359 mg/kg/day). The Q*
approach was used for risk assessments

involving carcinogenic effects. Using
partially refined exposure estimates, the
cancer risk estimate for the U.S.
population is 3.25 x 10-7. For exposures
connected with drinking water, EPA’s
level of concern is 5.4 ppb. EPA projects
that the EEC for fenbuconazole is 2.29
ppb. Therefore, EPA concludes with
reasonable certainty that exposure to
fenbuconazole does not exceed the level
of concern for cancer risks.

E. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children— i. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
fenbuconazole, EPA considered data
from developmental toxicity studies in
the rat and rabbit and a 2-generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
maternal pesticide exposure during
gestation. Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. EPA believes that reliable data
support using the standard MOE and
uncertainty factor (usually 100 for
combined inter- and intra-species
variability) and not the additional
tenfold MOE/uncertainty factor when
EPA has a complete data base under
existing guidelines and when the
severity of the effect in infants or
children or the potency or unusual toxic
properties of a compound do not raise
concerns regarding the adequacy of the
standard MOE/safety factor.

ii. Developmental toxicity studies. In
the developmental toxicity study in rats,
the maternal (systemic) NOEL was 30
mg/kg/day, based on decreases in body
weight and body weight gain at the
LOEL of 75 mg/kg/day. The
developmental (fetal) NOEL was 30 mg/
kg/day, based on an increase in post
implantation loss and a significant
decrease in the number of live fetuses
per dam at the LOEL of 75 mg/kg/day.

In the developmental toxicity study in
rabbits, the maternal (systemic) NOEL
was 10 mg/kg/day, based on decreased
body weight gain at the LOEL of 30 mg/
kg/day. The developmental (pup) NOEL
was 30 mg/kg/day, based on increased
resorptions at the LOEL of 60 mg/kg/
day.

iii. Reproductive toxicity study. In the
2-generation reproductive study in rats,
the paternal (systemic) NOEL was 4 mg/
kg/day, based on decreased body weight
and food consumption, increased
number of dams not delivering viable or
delivering nonviable offspring, and
increases in adrenal and thyroid weights
at the LOEL of 40 mg/kg/day. The
reproductive (pup) NOEL was 40 mg/kg/
day, the highest dose tested (HDT).

iv. Pre- and post-natal sensitivity. The
toxicological data base for evaluating
pre-and post-natal toxicity for
fenbuconazole is complete with respect
to EPA’s current data requirements.
Based on the developmental and
reproductive toxicity studies there is not
adequate evidence to completely
remove the FQPA 10x factor. There is
some evidence suggestive of increased
susceptibility in developing offspring.
An increase in post implantation loss
and a significant decrease in the number
of live fetuses per dam in rats in the
presence of effects on maternal weight
gain may be indicative of increased
susceptibility in the fetus. However, the
increased incidence does not appear to
be very great at 75 mg/kg/day for either
effect. Similarly, in rabbits there are
reported resorptions at 60 mg/kg/day
and effects on maternal weight gain at
30 mg/kg/day. Therefore, EPA
determined that the 10x factor required
by FQPA for protection of infants and
children from exposure to
fenbuconazole should be reduced to 3x.

The retention of the 3x factor for this
risk assessment does not result in
exposure values which exceed EPA’s
level of concern. This action should not
pose an unacceptable aggregate risk to
infants and children.

2. Acute risk. Toxicological effects
relevant to infants and children that
could be attributed to a single exposure
(dose) were not observed in oral toxicity
studies including the developmental
toxicity studies in rats and rabbits. A
dose and endpoint was not identified.
Therefore, an aggregate risk assessment
is not required for this subpopulation.

3. Chronic risk. Using ARC exposure
assumptions, EPA has concluded that
aggregate exposure to fenbuconazole
from food will utilize 3% of the RfD for
non-nursing infants less than 1 year old
to less than 1% for children 1-6 years
old. EPA generally has no concern for
exposures below 100% of the RfD
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because the RfD represents the level at
or below which daily aggregate dietary
exposure over a lifetime will not pose
appreciable risks to human health.
EPA’s level of concern for chronic
exposure to infants and children
through drinking water is 92 ppb. EPA’s
water exposure model suggests that
aerial application could result in an EEC
of 2.29 ppb. Therefore, EPA concludes
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to
fenbuconazole residues.

V. Other Considerations

A. Metabolism In Plants and Animals

The nature of the residue of
fenbuconazole for this action is
adequately understood. The residue of
concern is fenbuconazole (alpha-[2-4-
chlorophenyl)-ethyl]alpha-phenyl-3-
(1H-1,2,4-triazole)-1-propanenitrile] and
its metabolites, cis-5-(4-
chlorophenyl)dihydro-3-phenyl-3-(1H-
1,2,4-triazole-1-ylmethyl)-2-3H-
furanoneandtrans-5-(4-
chlorophenyl)dihydro-3-phenyl-3-(1H-
1,2,4-triazole-1-ylmethyl)-2-3H-
furanone, expressed as fenbuconazole as
specified in 40 CFR 180.480.

No livestock feed items are associated
with this request. Thus, the nature of
the residue in livestock is not of
concern.

B. Analytical Enforcement Methodology

Analytical methodology is available to
enforce the tolerances forfenbuconazole.

C. Magnitude of Residues

Residues of fenbuconazole and its
regulated metabolites are not expected
to exceed 1.0 ppm in/on blueberries.
Secondary residues are not expected as
no livestock feed items are associated
with this use.

D. International Residue Limits

There are no CODEX, Canadian, or
Mexican maximum residue limits
(MRLs) for fenbuconazole on
blueberries.

E. Rotational Crop Restrictions

Blueberries are not rotated. Rotational
crop restrictions are not germane to this
action.

VI. Conclusion

Therefore, the tolerance is established
for residues of fenbuconazole (alpha-[2-
4-chlorophenyl)-ethyl]alpha-phenyl-3-
(1H-1,2,4-triazole)-1-propanenitrile] and
its metabolites, cis-5-(4-chlorophenyl)-
dihydro-3-phenyl-3-(1H-1,2,4-triazole-1-
ylmethyl)-2-3H-furanone and trans-5-(4-
chlorophenyl)dihydro-3-phenyl-3-(1H
1,2,4-triazole-1-ylmethyl-2-3H-furanone,

expressed as fenbuconazole in
blueberries at 1.0 ppm.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (1)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by August 10, 1998,
file written objections to any aspect of
this regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.

Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VIII. Public Record and Electronic
Submissions

EPA has established a record for this
rulemaking under docket control
number [OPP-300662] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 119 of the Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

IX. Regulatory Assessment
Requirements

This final rule establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title 11 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
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consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since these tolerances and
exemptions that are established under
FFDCA section 408 (1)(6), such as the
[tolerance] in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

X. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, the
Agency has submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the General
Accounting Office prior to publication
of this rule in today’s Federal Register.
This is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 20, 1998.

James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180— [AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.480 is amended by
adding a heading to paragraph (a); by
designating the text in paragraph (a) as
paragraph (a)(1); by redesignating
paragraph (b) as paragraph (a)(2) and
amending it to revise the phrase
‘“paragraph (a) of this section” to read
“paragraph (a)(1) of this section”’; by
adding a new paragraph (b); and by
adding and reserving with headings
paragraphs (c) and (d) to read as follows:

§180.480 Fenbuconazole; tolerances for
residues.

(a) General. (1) * * *

2* * *

(b) Section 18 emergency exemptions.
A time-limited tolerance is established
for fenbuconazole (alpha-[2-4-
chlorophenyl)-ethyl]alpha-phenyl-3-
(1H-1,2,4-triazole)-1-propanenitrile] and
its metabolites, cis-5-(4-chlorophenyl)-
dihydro-3-phenyl-3-(1H-1,2,4-triazole-1-
ylmethyl)-2-3H-furanone and trans-5-(4-
chlorophenyl)dihydro-3-phenyl-3-(1H
1,2,4-triazole-1-ylmethyl-2-3H-furanone,
expressed as fenbuconazole in or on
blueberries in connection with use of
the pesticide under a section 18
exemption granted by EPA. The time-
limited tolerance will expire on the date
specified in the following table.

Expiration/

Commodity P;ritlﬁ Opner revocation
date
Blueberries ...... 1.0 12/31/99

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 98-15173 Filed 6—9-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300657; FRL-5789-8]

RIN 2070-AB78

Clopyralid; Extension of Tolerance for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule extends a time-
limited tolerance for residues of the
herbicide clopyralid in or on canola at
3 part per million (ppm) for an

additional one and one-half—year
period, to January 31, 2000. This action
is in response to EPA’s granting of an
emergency exemption under section 18
of the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA)
authorizing use of the pesticide on
canola. Section 408(l)(6) of the Federal
Food, Drug, and Cosmetic Act (FFDCA)
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA.

DATES: This regulation becomes
effective June 10, 1998. Objections and
requests for hearings must be received
by EPA, on or before August 10, 1998.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, OPP-300657,
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, OPP-—
300657, must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Follow the
instructions in Unit I1. of this preamble.
No Confidential Business Information
(CBI) should be submitted through e-
mail.

FOR FURTHER INFORMATION CONTACT: By
mail: Libby Pemberton, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Rm. 272,
CM #2, 1921 Jefferson Davis Hwy.,
Arlington, VA 22202, (703)-308-9364;
e-mail:
pemberton.libby@epamail.epa.gov.
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SUPPLEMENTARY INFORMATION: EPA
issued a final rule, published in the
Federal Register of May 16, 1997 (62 FR
26949) (FRL-5718-2), which announced
that on its own initiative and under
section 408(e) of the FFDCA, 21 U.S.C.
346a(e) and (I)(6), it established a time-
limited tolerance for the residues of
clopyralid in or on canola at 3 ppm,
with an expiration date of July 31, 1998.
EPA established the tolerance because
section 408(l)(6) of the FFDCA requires
EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

EPA received a request to extend the
use of clopyralid on canola for this year
growing season due to the continued
emergency situation involving perennial
sowthistle and Canadian thistle in North
Dakota, Minnesota, Montana, Idaho and
Washington. After having reviewed the
submission, EPA concurs that
emergency conditions exist for these
states. EPA has authorized under FIFRA
section 18 the use of clopyralid on
canola for control of perennial sowthisle
and/or Canada thistle in canola.

EPA assessed the potential risks
presented by residues of clopyralid in or
on canola. In doing so, EPA considered
the new safety standard in FFDCA
section 408(b)(2), and decided that the
necessary tolerance under FFDCA
section 408(I)(6) would be consistent
with the new safety standard and with
FIFRA section 18. The data and other
relevant material have been evaluated
and discussed in the final rule of May
16, 1997 (62 FR 26949) (FRL-5718-2).
Based on that data and information
considered, the Agency reaffirms that
extension of the time-limited tolerance
will continue to meet the requirements
of section 408(1)(6). Therefore, the time-
limited tolerance is extended for an
additional one and one-half—year
period. Although this tolerance will
expire and is revoked on January 31,
2000, under FFDCA section 408(1)(5),
residues of the pesticide not in excess
of the amounts specified in the
tolerance remaining in or on canola after
that date will not be unlawful, provided
the pesticide is applied in a manner that
was lawful under FIFRA and the
application occurred prior to the
revocation of the tolerance. EPA will
take action to revoke this tolerance
earlier if any experience with, scientific
data on, or other relevant information

on this pesticide indicate that the
residues are not safe.

I. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by August 10, 1998,
file written objections to any aspect of
this regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.

Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

I1. Public Record and Electronic
Submissions

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

Electronic comments may be sent
directly to EPA at:
opp-docket@epamail.epa.gov.

Electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Objections and hearing requests will
also be accepted on disks in
WordPerfect 5.1/6.1 or ASCII file
format. All copies of objections and
hearing requests in electronic form must
be identified by the docket control
number [OPP-300657]. No CBI should
be submitted through e-mail. Electronic
copies of objections and hearing
requests on this rule may be filed online
at many Federal Depository Libraries.

I11. Regulatory Assessment
Requirements

This final rule extends a time-limited
tolerancethat was previously extended
by EPA under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). In addition, this final
rule does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose
any enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
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Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

Since this extension of an existing
time-limited tolerance does not require
the issuance of a proposed rule, the
requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

IV. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the General Accounting
Office prior to publication of this rule in
today’s Federal Register. This is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 26, 1998.

James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180 — [AMENDED]

1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 346a and 371.

§180.431 [Amended]

2.In §180.431, by amending the
tolerance listed for ‘““Canola’ in the table

under paragraph (b) by changing the
date *7/31/98" to read ““1/31/00”.

[FR Doc. 98-15172 Filed 6-9-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300656; FRL-5789-7]

RIN 2070-AB78

Polyvinyl Chloride; Tolerance
Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of polyvinyl
chloride when used as an inert
ingredient carrier in pesticide
formulations applied to growing crops
or raw agricultural commodities after
harvest. American Cyanamid Company
requested this exemption from the
requirement of a tolerance under the
Federal Food, Drug and Cosmetic Act
(FFDCA), as amended by the Food
Quality Protection Act of 1996 (Pub. L.
104-170).

DATES: This regulation is effective June
10, 1998. Objections and requests for
hearings must be received by EPA on or
before August 10, 1998.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, OPP—300656,
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled ““Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, OPP—
300656, must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-

docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket control number OPP—-300656.
No Confidential Business Information
(CBI) should be submitted through e-
mail. Electronic copies of objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Bipin Gandhi, Registration
Division 7505W, Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Fourth
Floor, CS#1, 2800 Crystal Drive,
Arlington, VA, (703) 308—-8380, e-mail:
gandhi.bipin@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: In the
Federal Register of August 29, 1997 (62
FR 45804) (FRL-5738-2), EPA issued a
notice pursuant to section 408 of the
Federal Food, Drug, and Cosmetic Act
(FFDCA), 21 U.S.C. 346a(e) announcing
the filing of pesticide petition (PP)
3E4246 for a tolerance exemption by
American Cyanamid Company,
Agricultural Products Research
Division, P.O. Box 400, Princeton, NJ
08543-0400. This notice included a
summary of the petition prepared by
American Cyanamid Company, the
petitioner. There were no comments
received in response to the notice of
filing.

The petition requested that 40 CFR
180.1001 be amended by establishing an
exemption from the requirement of a
tolerance for residues of polyvinyl
chloride when used as an inert
ingredient carrier in pesticide
formulations applied to growing crops
or raw agricultural commodities after
harvest.

|. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170) was
signed into law August 3, 1996. FQPA
amends both the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
301 et seq., and the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq. The FQPA
amendments went into effect
immediately. Among other things,
FQPA amends FFDCA to bring all EPA
pesticide tolerance-setting activities
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under a new section 408 with a new
safety standard and new procedures.

New section 408(c)(2)(A)(i) allows
EPA to establish an exemption from the
requirement of a tolerance for a
pesticide chemical residue on food only
if EPA determines that the exemption is
“safe.” Section 408(c)(2)(A)(ii) defines
“safe’” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.”” This includes
exposure through drinking water, but
does not include occupational exposure.
Section 408(c)(2)(B) requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing an
exemption from the requirement of
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue” and specifies factors
EPA is to consider in establishing an
exemption.

I1. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
solvents such as alcohols and
hydrocarbons; surfactant such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

I11. Risk Assessment and Statutory
Findings

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert ingredient in

conjunction with possible exposure to
residues of the inert ingredient in food,
drinking water, and other
nonoccupational exposures. If EPA is
able to determine that a finite tolerance
is not necessary to ensure that there is
a reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

IV. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.
EPA has sufficient data to assess the
hazards of polyvinyl chloride and to
make a determination on aggregate
exposure, consistent with section
408(b)(2), for a tolerance exemption for
residues on polyvinyl chloride on
growing crops and raw agricultural
commodities after harvest. EPA’s
assessment of the dietary exposures and
risks associated with establishing these
tolerances follows.

The data submitted in the petitions
and other relevant material have been
evaluated. As part of the EPA policy
statement on inert ingredients published
in the Federal Register of April 22, 1987
(52 FR 13305) (FRL-3190-1), the
Agency set forth a list of studies which
would generally be used to evaluate the
risks posed by the presence of an inert
ingredient in a pesticide formulation.
However, where it can be determined
without that data that the inert
ingredient will present minimal or no
risk, the Agency generally does not
require some or all of the listed studies
to rule on the proposed tolerance or
exemption from the requirement of a
tolerance for an inert ingredient.

A. Toxicological Profile

In the case of certain chemical
substances that are defined as
“polymers,” the Agency has established
a set of criteria which identify categories
of polymers that present low risk. These
criteria (described in 40 CFR 723.250)
identify polymers that are relatively
unreactive and stable compared to other
chemical substances as well as polymers
that typically are not readily absorbed.
These properties generally limit a
polymer’s ability to cause adverse
effects. In addition, these criteria
exclude polymers about which little is
known. The Agency believes that
polymers meeting these criteria will
present minimal or no risk. Polyvinyl
chloride (PVC) conforms to the
definition of polymer given in 40 CFR
723.250(b) and meets the following

criteria that are used to identify low risk
polymers:

1. PVC is not a cationic polymer, nor
is it reasonably anticipated to become a
cationic polymer in a natural aquatic
environment.

2. PVC contains as an integral part of
its composition the atomic elements
carbon, chlorine, and hydrogen.

3. PVC does not contain as an
integral part of its composition, except
as impurities, any elements other than
those listed in 40 CFR section 723.250
(D). _ N

4. PVC is not designed, nor is it
reasonably anticipated to substantially
degrade, decompose, or depolymerize.

5. PVC is not manufactured or
imported from monomers and/or other
reactants that are not already included
on the Toxic Substance Control Act
(TSCA) Chemical Substance Inventory
or manufactured under an applicable
TSCA section 5 exemption.

6. PVC is not a water absorbing
polymer.

7. PVC does not contain any group
as reactive functional groups.

8. The minimum number-average
molecular weight of PVC is listed as
29,000 daltons. Substances with
molecular weights greater than 400
generally are not absorbed through the
intact skin, and substances with
molecular weights greater than 1,000
generally are not absorbed through the
intact gastrointestinal (Gl) tract.
Chemicals not absorbed through the
skin or Gl tract generally are incapable
of eliciting a toxic response.

9. PVC has a minimum number-
average molecular weight of 29,000 and
contains less than 2 percent oligomeric
material below molecular weight 500
and less than 5 percent oligomeric
material below 1,000 molecular weight.

In addition, PVC is approved by the
Food and Drug Administration (FDA)
under 21 CFR for contact with food as
a component in adhesives (21 CFR
175.105), coatings (21 CFR 175.320),
and paper and paperboard (21 CFR
176.180). PVC is also approved by FDA
as an indirect food additive used as a
basic component of acrylic (21 CFR
177.1010) and cellophane (21 CFR
177.1200) polymers. PVC is also cleared
for use as water pipe for potable water
as per FFDCA 201(s).

Based on the conformance of
polyvinyl chloride to the above criteria,
no mammalian toxicity is anticipated
from dietary, inhalation or dermal
exposure to polyvinyl chloride.

B. Exposures and Risks

1. From food and feed uses, drinking
water, and non-dietary exposures. For
the purposes of assessing the potential
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dietary exposure, EPA considered that
under this tolerance exemption
polyvinyl chloride could be present in
all raw and processed agricultural
commodities and drinking water and
that non-occupational, non-dietary
exposure was possible. EPA concluded
that, based on this chemical’s
categorization as a polymer conforming
to the definition of a polymer under 40
CFR 723.250(b) that also meet the
criteria used to identify low risk
polymers, there are no concerns for risks
associated with any potential exposure
scenarios that are reasonably
foreseeable.

2. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and ‘‘other substances that
have a common mechanism of toxicity.”

In the case of polyvinyl chloride, the
lack of expected toxicity of this
substance based on its conformance to
the definition of polymers as given in 40
CFR 723.250(b) as well as the criteria
that identify low risk polymers results
in no expected cumulative effects; a
cumulative risk assessment is therefore
not necessary.

C. Aggregate Risks and Determination of
Safety for U.S. Population

Based on this chemical’s conformance
to the definition of a polymer given in
40 CFR 723.250(b) as well as the criteria
that are used to identify low risk
polymers, EPA concludes that there is a
reasonable certainty that no harm to the
U.S. population will result from
aggregate exposure to polyvinyl
chloride. EPA believes this compound
presents no dietary risk under
reasonably foreseeable circumstances.

D. Aggregate Risks and Determination of
Safety for Infants and Children

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and postnatal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans.

Due to the low expected toxicity of
polyvinyl chloride, EPA has not used a

safety factor analysis in assessing the
risk of this compound. For the same
reasons the additional safety factor is
unnecessary.

V. Other Considerations

The Agency proposes to establish an
exemption from the requirement of a
tolerance without any numerical
limitation; therefore, the Agency has
concluded that analytical methods are
not required for enforcement purposes
for polyvinyl chloride.

There are no Codex Alimentarius
Commission (Codex), Canadian or
Mexican residue limits for polyvinyl
chloride.

V1. Conclusion

Therefore, an exemption from the
requirement of a tolerance is established
for residues of polyvinyl chloride.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by August 10, 1998,
file written objections to any aspect of
this regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue

of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
Confidential Business Information (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VIII. Public Record and Electronic
Submissions

EPA has established a record for this
rulemaking under docket control
number [OPP-300656] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Rm. 119 of the Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.
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IX. Regulatory Assessment
Requirements

This final rule establishes an
exemption from the tolerance
requirement under FFDCA section
408(d) in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., or impose any enforceable duty or
contain any unfunded mandate as
described under Title Il of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub. L. 104-4). Nor does it require any
prior consultation as specified by
Executive Order 12875, entitled
Enhancing the Intergovernmental
Partnership (58 FR 58093, October 28,
1993), or special considerations as
required by Executive Order 12898,
entitled Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

The Agency has previously assessed
whether establishing tolerances,
exemptions from tolerances, raising
tolerance levels or expanding
exemptions might adversely impact
small entities and concluded, as a
generic matter, that there is no adverse
economic impact. The factual basis for
the Agency’s generic certification for
tolerance actions published on May 4,
1981 (46 FR 24950) and was provided
to the Chief Counsel for Advocacy of the
Small Business Administration.

X. Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a

“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and record keeping
requirements.

Dated: May 21, 1998.

James Jones,

Director, Registration Division, Office of
Pesticide Programs.

PART 180 — [AMENDED]

Therefore, 40 CFR chapter | is
amended as follows:

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. In section 180.1001 the table in
paragraph (c) is amended by adding
alphabetically the following inert
ingredient to read as follows:

§180.1001 Exemption from the requirement
of atolerance.

Inert ingredients Limits Uses

* * * * * * *

Polyvinyl chloride Carrier
(CAS Reg. No.
9002-86-2),
minimum num-
ber average
molecular
weight (in amu)
29,000.

* * * * * * *

* * * * *

[FR Doc. 98-15174 Filed 6—9-98; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 2
[ET Docket No. 94-45; FCC 98-96]

Marketing and Equipment
Authorizations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: By this Memorandum
Opinion and Order, the Commission
amends its regulations to increase the
number of radio frequency products that
can be imported, prior to receiving a
grant of equipment authorization, for
the purpose of testing and evaluation or
demonstration at industry trade shows.
This increase applies only to products
designed to be operated within one of
the allocated radio services and under
the provisions of license issued by the
Commission. In addition, manufacturers
operating equipment for demonstration
or evaluation purposes will be
permitted to operate under the authority
of a local FCC licensed service provider
on the condition that the licensee gives
the manufacturer permission to operate
in this manner and accepts
responsibility for the operation of the
equipment. These amendments to the
regulations respond to a Petition for
Reconsideration and Clarification, filed
by Ericsson, Inc.

EFFECTIVE DATE: August 10, 1998.

FOR FURTHER INFORMATION CONTACT: John
A. Reed, Office of Engineering and
Technology, (202) 418-2455.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Memorandum Opinion and Order in ET
Docket No. 94-45, adopted May 14,
1998, and released May 28, 1998. The
complete text of this Memorandum
Opinion and Order is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, N.W.,
Washington, D.C., and also may be
purchased from the Commission’s
duplication contractor, International
Transcription Services, Inc., (202) 857—
3800, 1231 20th Street, N.W.,
Washington, D.C. 20036.

Summary of the Memoranudum
Opinion and Order

1. In the Memorandum Opinion and
Order, the Commission amended part 2
of its rules regarding the importation
and operation of radio frequency (RF)
devices. Previously, the rules limited
the importation of RF products, prior to
receiving a grant of equipment
authorization, to no more than 200 units
for testing and evaluation purposes and
to no more than 10 units for
demonstrations at trade shows. A
greater number could be imported only
if written authorization was first
obtained from the Chief, Office of
Engineering and Technology, FCC.

2. Ericsson, Inc. filed a Petition for
Reconsideration and Clarification to the
Report and Order (“‘R&0O”) in this
proceeding, 62 FR 10466, March 7,
1997. It requested that the above
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importation limits be eliminated, stating
that these limits unfairly restrict the
ability of foreign manufacturers to
compete with domestic manufacturers.
Ericsson also requested that the
Commission eliminate its requirement
that manufacturers obtain a license to
operate transmitters for demonstrations
at trade shows, demonstrations at
exhibitions, or evaluation of product
performance. Ericsson adds that the
requirement to obtain a license should
apply only to entities that intend to
provide services using the product.

3. In the R&O in this proceeding, the
Commission chose not to amend its
rules limiting the importation of RF
devices that had not yet received a grant
of equipment authorization because of
the difficulties sometimes associated
with identifying the responsible party,
e.g., the importer. With many products,
especially low-power, unlicensed,
consumer devices, the name of the
responsible party may not be on the
product. Thus, it may not be possible to
trace a product to a specific importer or
to have a product recalled should it later
be found to be a source of harmful
interference.

4. The Commission continues to
believe that importation limits for
unauthorized devices are necessary and
that these limits do not impose a
significant barrier to foreign trade.
However, Ericsson has made a
compelling argument that the current
limits are inappropriate for equipment
intended to be used in the authorized
radio services where a license to operate
is required to be obtained from the
Commission. In some authorized
services, there are several hundred
licensees, each of which may be
interested in evaluating small quantities
of sample base and mobile units before
making larger purchases. This could
result in frequent requests to import
larger quantities. In order to reduce
administrative burden, the rules are
amended to allow the routine
importation of up to 2000 units for test
and evaluation and up to 200 units for
display at trade shows, but only for
equipment intended to be operated in
an authorized radio service and under a
Commission-issued license.

5. The Commission does not agree
with Ericsson that the requirement to
obtain a license, where currently
required, should be eliminated for
equipment manufacturers. However, the
Commission is amending its regulations
to permit a manufacturer to operate its
product for demonstration or evaluation
purposes under the authority of a local
FCC licensed service provider. The
licensee must grant permission to the
manufacturer to operate in this manner.

Further, the licensee continues to
remain responsible for complying with
all of the operating conditions and
requirements associated with its license.

6. The changes to the regulations
shown in this document incorporate the
changes adopted in this proceeding as
well as the changes to 47 CFR
2.1204(a)(3) and (a)(4) that were adopted
by the Commission on May 18, 1998 in
Cl Docket No. 98-69, FCC 98-97. The
changes to these paragraphs were made
in separate orders adopted in close
proximity to each other. For clarity, we
are showing all of the resulting rule
changes.

7. Final Regulatory Flexibility
Analysis. As required by Section 603 of
the Regulatory Flexibility Act (RFA), 5
U.S.C. 603, an Initial Regulatory
Flexibility Analysis (IRFA) was
incorporated in the Notice of Proposed
Rule Making (Notice) in ET 94-45. The
Commission sought written Comments
on the proposals in the Notice including
the IRFA. No commenting parties raised
issues specifically in response to the
IRFA and a Final Regulatory Flexibility
Analysis (FRFA) as included in the
Report and Order in this proceeding.
The rules adopted in this Memorandum
Opinion and Order (MO&O) provide
clarification and further relaxation of
the marketing regulations adopted in the
Report and Order. We therefore certify,
pursuant to section 605(b) of the RFA,
that the rules adopted in this MO&O do
not have a significant economic impact
on a substantial number of small
entities.

8. The Commission’s Office of Public
Affairs, Reference Operations Division,
will send a copy of this final
certification, along with this
Memorandum Opinion and Order, in a
report to Congress pursuant to the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 605(b).

9. It Is Further Ordered that this
proceeding is Terminated.

List of Subjects in 47 CFR Part 2

Radio, Reporting and recordkeeping
requirements.
Federal Communications Commission.
Magalie Roman Salas,
Secretary.

Rule Changes

For the reasons discussed in the
preamble part 2 of title 47 of the Code
of Federal Regulations, is amended as
follows:

1. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. 154, 302, 303, 307 and
336, unless otherwise noted.

2. Section 2.803 is amended by
revising paragraph (e)(3) to read as
follows:

§2.803 Marketing of radio frequency
devices prior to equipment authorization.
* * * * *

(e)(3) The provisions of paragraphs
(€)(@)(), (e)(1)(i), (e)(1)(iii), (e)(1)(iv),
and (e)(1)(v) of this section do not
eliminate any requirements for station
licenses for products that normally
require a license to operate, as specified
elsewhere in this chapter.

(i) Manufacturers should note that
station licenses are not required for
some products, e.g., products operating
under part 15 of this chapter and certain
products operating under part 95 of this
chapter.

(ii) Instead of obtaining a special
temporary authorization or an
experimental license, a manufacturer
may operate its product for
demonstration or evaluation purposes
under the authority of a local FCC
licensed service provider. However, the
licensee must grant permission to the
manufacturer to operate in this manner.
Further, the licensee continues to
remain responsible for complying with
all of the operating conditions and
requirements associated with its license.
* * * * *

3. Section 2.1204 is amended by
revising paragraphs (a)(3) and (a)(4) to
read as follows:

§2.1204 Import conditions.

(a) * * x

(3) The radio frequency device is
being imported in limited quantities for
testing and evaluation to determine
compliance with the FCC Rules and
Regulations or suitability for marketing.
The devices will not be offered for sale
or marketed. The phrase “‘limited
quantities,” in this context means:

(i) 2000 or fewer units, provided the
product is designed solely for operation
within one of the Commission’s
authorized radio services for which an
operating license is required to be
issued by the Commission; or

(ii) 200 or fewer units for all other
products.

(iii) Prior to importation of a greater
number of units than shown above,
written approval must be obtained from
the Chief, Office of Engineering and
Technology, FCC.

(iv) Distinctly different models of a
product and separate generations of a
particular model under development are
considered to be separate devices.

(4) The radio frequency device is
being imported in limited quantities for
demonstration at industry trade shows
and the device will not be offered for
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sale or marketed. The phrase “limited
quantities,” in this context means:

(i) 200 or fewer units, provided the
product is designed solely for operation
within one of the Commission’s
authorized radio services for which an
operating license is required to be
issued by the Commission; or

(ii) 10 or fewer units for all other
products.

(iii) Prior to importation of a greater
number of units than shown above,
written approval must be obtained from
the Chief, Office of Engineering and
Technology, FCC.

(iv) Distinctly different models of a
product and separate generations of a
particular model under development are

considered to be separate devices.
* * * * *

[FR Doc. 98-15395 Filed 6-9-98; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AB9%4

Endangered and Threatened Wildlife
and Plants; Determination of
Threatened Status for the Klamath
River and Columbia River Distinct
Population Segments of Bull Trout

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The Fish and Wildlife Service
(Service) determines threatened status
for the Klamath River and the Columbia
River distinct population segments of
bull trout (Salvelinus confluentus), with
special rules, pursuant to the
Endangered Species Act of 1973, as
amended (Act). The Klamath River
population segment is limited to seven
geographically isolated stream areas
representing a fraction of the historical
habitat. The distribution and numbers of
bull trout have declined in the Klamath
River basin due to habitat isolation, loss
of migratory corridors, poor water
quality, and the introduction of non-
native species. The Columbia River
population segment is represented by
relatively widespread subpopulations
that have declined in overall range and
numbers of fish. A majority of Columbia
River bull trout occur in isolated,
fragmented habitats that support low
numbers of fish and are inaccessible to
migratory bull trout. The few remaining
bull trout *“*strongholds” in the
Columbia River basin tend to be found
in large areas of contiguous habitats in

the Snake River basin of central Idaho
mountains, upper Clark Fork and
Flathead Rivers in Montana, and several
streams in the Blue Mountains in
Washington and Oregon. The decline of
bull trout is primarily due to habitat
degradation and fragmentation, blockage
of migratory corridors, poor water
quality, past fisheries management
practices, and the introduction of non-
native species. The special rules allow
the take of bull trout in the Columbia
River and Klamath River population
segments if in accordance with
applicable State and Native American
Tribal fish and wildlife conservation
laws and regulations and conservation
plans approved by the Service.

The listing proposal was restricted by
court order to information contained in
the 1994 administrative record. This
final determination was based on the
best available scientific and commercial
information including current data and
new information received during the
comment period. As a result, the
threatened listing status for the
Columbia River population segment has
been retained, however, the listing
status for the Klamath River population
segment is changed from endangered to
threatened. This listing status change
occurred because bull trout interagency
management and recovery efforts for the
Klamath River basin are being
implemented and, consequently, threats
have been reduced. This rule
implements the protection and
conservation provisions afforded by the
Act for the Klamath River and Columbia
River population segments of bull trout.
DATES: Effective July 10, 1998.
ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Snake River Basin Field Office,
1387 S. Vinnell Way, Room 368, Boise,
Idaho 83709.

FOR FURTHER INFORMATION CONTACT:
Robert Ruesink, Supervisor, Snake River
Basin Office (see ADDRESSES section )
(telephone 208-378-5243, facsimile
208-378-5262).

SUPPLEMENTARY INFORMATION:

Background

Bull trout (Salvelinus confluentus),
members of the family Salmonidae, are
char native to the Pacific northwest and
western Canada. Bull trout historically
occurred in major river drainages in the
Pacific Northwest from about 41° N to
60° N latitude, from the southern limits
in the McCloud River in northern
California and the Jarbidge River in
Nevada to the headwaters of the Yukon
River in Northwest Territories, Canada

(Cavender 1978; Bond 1992). To the
west, bull trout range includes Puget
Sound, various coastal rivers of British
Columbia, Canada, and southeast Alaska
(Bond 1992). Bull trout are wide-spread
throughout tributaries of the Columbia
River basin, including its headwaters in
Montana and Canada. Bull trout also
occur in the Klamath River basin of
south central Oregon. East of the
Continental Divide, bull trout are found
in the headwaters of the Saskatchewan
River in Alberta and the MacKenzie
River system in Alberta and British
Columbia (Cavender 1978; Brewin and
Brewin 1997).

Bull trout were first described as
Salmo spectabilis by Girard in 1856
from a specimen collected on the lower
Columbia River, and subsequently
described under a number of names
such as Salmo confluentus and
Salvelinus malma (Cavender 1978). Bull
trout and Dolly Varden (Salvelinus
malma) were previously considered a
single species (Cavender 1978; Bond
1992). Cavender (1978) presented
morphometric (measurement), meristic
(geometrical relation), osteological (bone
structure), and distributional evidence
to document specific distinctions
between Dolly Varden and bull trout.
Bull trout and Dolly Varden were
formally recognized as separate species
by the American Fisheries Society in
1980 (Robins et al. 1980). Although bull
trout and Dolly Varden co-occur in
several northwestern Washington river
drainages, there is little evidence of
introgression (Haas and McPhail 1991)
and the two species appear to be
maintaining distinct genomes (Leary et
al. 1993; Williams et al. 1995; Kanda et
al. 1997; Spruell and Allendorf 1997).

Bull trout exhibit resident and
migratory life-history strategies through
much of the current range (Rieman and
Mclntyre 1993). Resident bull trout
complete their entire life cycle in the
tributary (or nearby) streams in which
they spawn and rear. Migratory bull
trout spawn in tributary streams where
juvenile fish rear from one to four years
before migrating to either a lake
(adfluvial), river (fluvial), or in certain
coastal areas, to saltwater (anadromous),
where maturity is reached in one of the
three habitats (Fraley and Shepard 1989;
Goetz 1989). Resident and migratory
forms may be found together and it is
suspected that bull trout give rise to
offspring exhibiting either resident or
migratory behavior (Rieman and
Mcintyre 1993).

Bull trout have more specific habitat
requirements compared to other
salmonids (Rieman and Mcintyre 1993).
Habitat components that appear to
influence bull trout distribution and
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abundance include water temperature,
cover, channel form and stability, valley
form, spawning and rearing substrates,
and migratory corridors (Oliver 1979;
Pratt 1984, 1992; Fraley and Shepard
1989; Goetz 1989; Hoelscher and Bjornn
1989; Sedell and Everest 1991; Howell
and Buchanan 1992; Rieman and
Mcintyre 1993, 1995; Rich 1996; Watson
and Hillman 1997). Watson and Hillman
(1997) concluded that watersheds must
have specific physical characteristics to
provide habitat requirements for bull
trout to successfully spawn and rear,
and that the characteristics are not
necessarily ubiquitous throughout these
watersheds. Because bull trout exhibit a
patchy distribution, even in pristine
habitats (Rieman and Mcintyre 1993),
the fish should not be expected to
simultaneously occupy all available
habitats (Rieman et al. in press).

Bull trout are found primarily in
colder streams, although individual fish
are found in larger river systems
throughout the Columbia River basin
(Fraley and Shepard 1989; Rieman and
Mclintyre 1993, 1995; Buchanan and
Gregory 1997; Rieman et al. in press).
Water temperature above 15° C (59° F)
is believed to limit bull trout
distribution, which may partially
explain the patchy distribution within a
watershed (Fraley and Shepard 1989;
Rieman and Mcintyre 1995). Spawning
areas are often associated with cold-
water springs, groundwater infiltration,
and the coldest streams in a given
watershed (Pratt 1992; Rieman and
Mclintyre 1993; Rieman et al. in press).
For example, the only stream with
substantial bull trout spawning in the
upper Blackfoot River in Montana was
Copper Creek, which had maximum
water temperatures less than 15° C (59°
F) (Hillman and Chapman 1996). Goetz
(1989) suggested optimum water
temperatures for rearing of about 7 to 8°
C (44 to 46° F) and optimum water
temperatures for egg incubation of 2 to
4° C (35 to 39° F). In Granite Creek,
Idaho, Bonneau and Scarnecchia (1996)
observed that juvenile bull trout
selected the coldest water available in a
plunge pool, 8 to 9° C (46 to 48° F)
within a temperature gradient of 8 to 15°
C (46 to 60° F).

All life history stages of bull trout are
associated with complex forms of cover,
including large woody debris, undercut
banks, boulders, and pools (Oliver 1979;
Fraley and Shepard 1989; Goetz 1989;
Hoelscher and Bjornn 1989; Sedell and
Everest 1991; Pratt 1992; Thomas 1992;
Rich 1996; Sexauer and James 1997,
Watson and Hillman 1997). Jakober
(1995) observed bull trout overwintering
in deep beaver ponds or pools
containing large woody debris in the

Bitterroot River drainage, Montana, and
suggested that suitable winter habitat
may be more restrictive than summer
habitat. Maintaining bull trout habitat
requires stream channel and flow
stability (Rieman and Mcintyre 1993).
Juvenile and adult bull trout frequently
inhabit side channels, stream margins,
and pools with suitable cover (Sexauer
and James 1997). These areas are
sensitive to activities that directly or
indirectly affect stream channel stability
and alter natural flow patterns. For
example, altered stream flow in the fall
may disrupt bull trout during the
spawning period and channel instability
may decrease survival of eggs and young
juveniles in the gravel during winter
through spring (Fraley and Shepard
1989; Pratt 1992; Pratt and Huston
1993).

Preferred spawning habitat consists of
low gradient streams with loose, clean
gravel (Fraley and Shepard 1989) and
water temperatures of 5t0 9° C (41 to
48° F) in late summer to early fall (Goetz
1989). Pratt (1992) indicated that
increases in fine sediments reduce egg
survival and emergence. High juvenile
densities were observed in Swan River,
Montana, and tributaries with diverse
cobble substrate and low percentage of
fine sediments (Shepard et al. 1984).
Juvenile bull trout in four streams in
central Washington occupied slow-
moving water less than 0.5 m/sec (1.6 ft/
sec) over a variety of sand to boulder
size substrates (Sexauer and James
1997).

The size and age of bull trout at
maturity depends upon life-history
strategy. Growth of resident fish is
generally slower than migratory fish;
resident fish tend to be smaller at
maturity and less fecund (Fraley and
Shepard 1989; Goetz 1989). Bull trout
normally reach sexual maturity in 4 to
7 years and live as long as 12 years.
Repeat and alternate year spawning has
been reported, although repeat
spawning frequency and post-spawning
mortality are not well known (Leathe
and Graham 1982; Fraley and Shepard
1989; Pratt 1992; Rieman and Mclntyre
1996).

Bull trout typically spawn from
August to November during periods of
decreasing water temperatures.
However, migratory bull trout
frequently begin spawning migrations as
early as April, and have been known to
move upstream as far as 250 kilometers
(km) (155 miles (mi)) to spawning
grounds (Fraley and Shepard 1989). In
the Blackfoot River, Montana, bull trout
began migrations to spawning areas in
response to increasing temperatures
(Swanberg 1996). Temperatures during
spawning generally range from 4 to 10°

C (39 to 51° F), with redds often
constructed in stream reaches fed by
springs or near other sources of cold
groundwater (Goetz 1989; Pratt 1992;
Rieman and Mcintyre 1996). Bull trout
require spawning substrate consisting of
loose, clean gravel relatively free of fine
sediments (Fraley and Shepard 1989).
Depending on water temperature,
incubation is normally 100 to 145 days
(Pratt 1992), and after hatching,
juveniles remain in the substrate. Time
from egg deposition to emergence may
surpass 200 days. Fry normally emerge
from early April through May
depending upon water temperatures and
increasing stream flows (Pratt 1992;
Ratliff and Howell 1992).

Growth varies depending upon life-
history strategy. Resident adults range
from 150 to 300 millimeters (mm) (6 to
12 inches (in)) total length and
migratory adults commonly reach 600
mm (24 in) or more (Pratt 1985; Goetz
1989). The largest verified bull trout is
a 14.6 kilogram (kg) (32 pound)
specimen caught in Lake Pend Oreille,
Idaho, in 1949 (Simpson and Wallace
1982).

Bull trout are opportunistic feeders
with food habits primarily a function of
size and life-history strategy. Resident
and juvenile migratory bull trout prey
on terrestrial and aquatic insects, macro-
zooplankton and small fish (Boag 1987;
Goetz 1989; Donald and Alger 1993).
Adult migratory bull trout are primarily
piscivorous, known to feed on various
fish species (Fraley and Shepard 1989;
Donald and Alger 1993).

Bull trout evolved with, and, in some
areas, co-occur with native cutthroat
trout (Oncorhynchus clarki ssp.),
resident (redband) and migratory
rainbow trout (O. mykiss), chinook
salmon (O. tshawytscha), sockeye
salmon (O. nerka), mountain whitefish
(Prosopium williamsoni), various
sculpin (Cottus spp.), sucker
(Catastomidae) and minnow species
(Cyprinidae spp.) (Mauser et al. 1988;
Rieman and Mcintyre 1993). Bull trout
habitat overlaps with the range of
several fishes listed as threatened,
endangered, proposed, and petitioned
for listing under the Act, including the
endangered Snake River sockeye salmon
(November 20, 1991; 56 FR 58619);
threatened Snake River spring and fall
chinook salmon (April 22, 1992; 57 FR
14653); endangered Kootenai River
white sturgeon (Acipenser
transmontanus) (September 6, 1994, 59
FR 45989); threatened and endangered
steelhead (August 18, 1997, 62 FR
43937); and westslope cutthroat trout
(O. c. lewisi) (petitioned for listing in
July 1997). Widespread introductions of
non-native fishes, including brook trout
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(S. fontinalis), lake trout (S. namaycush)
(west of the Continental Divide), and
brown trout (Salmo trutta), have also
occurred across the range of bull trout.
These non-native fish have caused local
bull trout declines and extirpations
(Bond 1992; Ziller 1992; Donald and
Alger 1993; Leary et al. 1993; Montana
Bull Trout Scientific Group (MBTSG)
1996h).

Bull trout habitat in the coterminous
United States is composed of a complex
mosaic of land ownership, including
Federal lands administered by the U.S.
Forest Service (USFS), U.S. Bureau of
Land Management (BLM), U.S. National
Park Service (NPS), and Department of
Defense (DOD); numerous Indian tribal
lands; State land in Montana, ldaho,
Oregon, Washington and Nevada; and
private lands. It is estimated that as
much as half of present bull trout
habitat is bordered by non-Federal
lands.

Migratory corridors link seasonal
habitats for all bull trout life-history
forms. For example, in Montana,
migratory bull trout make extensive
migrations in the Flathead River system
(Fraley and Shepard 1989) and resident
bull trout move to overwinter in
downstream pools in tributaries of the
Bitterroot River (Jakober 1995). The
ability to migrate is important to the
persistence of local bull trout
subpopulations (Rieman and Mcintyre
1993; M. Gilpin, University of
California, in litt. 1997; Rieman et al. in
press). Migrations facilitate gene flow
among local subpopulations because
individuals from different
subpopulations interbreed when some
stray and return to non-natal streams.
Subpopulations that are extirpated by
catastrophic events may also become
reestablished in this manner.

Metapopulation concepts of
conservation biology theory are
applicable to the distribution and
characteristics of bull trout (Rieman and
Mclintyre 1993). A metapopulation is an
interacting network of local
subpopulations with varying
frequencies of migration and gene flow
among them (Meefe and Carroll 1994).
Local subpopulations may become
extinct, but can be reestablished by
individuals from other subpopulations.
Metapopulations provide a mechanism
for spreading risk because the
simultaneous loss of all subpopulations
is unlikely. Habitat alteration, primarily
through the construction of
impoundments, dams, and water
diversions that create unsuitable
conditions, has fragmented habitats,
eliminated migratory corridors, and
isolated bull trout often in the

headwaters of tributaries (Rieman et al.
in press).

Though wide-ranging in parts of
Oregon, Washington, Idaho and
Montana, bull trout in the interior
Columbia River basin presently occur in
only about 44 to 45 percent of the
historical range (Quigley and Arbelbide
1997; Rieman et al. in press). Declining
trends and associated habitat loss and
fragmentation have been documented
rangewide (Bond 1992; Schill 1992;
Thomas 1992; Ziller 1992; Rieman and
Mclntyre 1993; Newton and Pribyl 1994;
Idaho Department of Fish and Game
(IDFG), in litt. 1995; McPhail and Baxter
1996). Several local extirpations have
been reported, beginning in the 1950s
(Rode 1990; Ratliff and Howell 1992;
Donald and Alger 1993; Goetz 1994;
Newton and Pribyl 1994; Berg and Priest
1995; Light et al. 1996; Buchanan et al.
1997; Washington Department of Fish
and Wildlife (WDFW) 1997). For
example, bull trout were apparently
extirpated around 1975 from the
McCloud River, California, the
southernmost range (Moyle 1976; Rode
1990).

Distinct Population Segments

The Service’s June 13, 1997, proposal
to list the Klamath River and the
Columbia River population segments of
bull trout (62 FR 32268) was based on
the 1994 administrative record, as
required by the court. The Service’s
original June 10, 1994 (59 FR 30254),
12-month petition finding found that
listing the bull trout was warranted but
precluded throughout the coterminous
United States. As explained in the
proposed rule, the approach to break the
range of bull trout into distinct
population segments in the reanalysis of
the 1994 petition finding was
undertaken because the fish occurs in
widespread, but fragmented habitats
and has several life-history patterns. In
addition, the threats to bull trout are
diverse, and the quality and quantity of
information regarding the population
status and trends varies greatly
throughout the range. By examining bull
trout distinct population segments, the
Service was better able to evaluate
proposed listing of those segments,
based on the 1994 administrative
record, that were a priority in need of
Federal protection. Future listing
actions could, thereby, be based on best
available rather than outdated scientific
information.

In the process of making this final
listing determination, the Service
reexamined the appropriateness of
applying the bull trout distinct
population segments (DPSs) for the
purposes of listing. The joint National

Marine Fisheries Service (NMFS) and
Service policy regarding the recognition
of distinct vertebrate populations
published February 7, 1996 (61 FR
4722), was the basis for this
reexamination. Three elements are
considered in the decision on whether
a population segment could be treated
as threatened or endangered under the
Act—discreteness, significance, and
conservation status in relation to the
standards for listing. Discreteness refers
to the isolation of a population from
other members of the species and is
based on two criteria—(1) marked
separation from other populations of the
same taxon resulting from physical,
physiological, ecological, or behavioral
factors, including genetic discontinuity;
and (2) populations delimited by
international boundaries. Significance is
determined either by the importance or
contribution, or both, of a discrete
population to the species throughout its
range. Four criteria were used to
determine significance—(1) persistence
of the discrete population segment in an
ecological setting unusual or unique for
the taxon; (2) evidence that loss of the
discrete population segment would
result in a significant gap in the range
of the taxon; (3) evidence that the
discrete population segment represents
the only surviving natural occurrence of
the taxon that may be more abundant
elsewhere as an introduced population
outside its historic range; and (4)
evidence that the discrete population
segment differs markedly from other
populations of the taxon in its genetic
characteristics. If a population segment
is discrete and significant, its evaluation
for endangered or threatened status is
based on the Act’s standards.

Based on the best available
information, numerous bull trout
subpopulations are isolated from each
other by either unsuitable habitat or
impassible dams and diversions, or
both. Although many subpopulations
could be considered discrete, few meet
the “significance” criteria. For example,
although some genetic differences were
identified among subpopulations of bull
trout in specific watersheds of the
Columbia River basin, the
subpopulations did not differ markedly
and they inhabit similar habitats. The
best available current information
supports designating five DPSs in the
coterminous United States—(1) Klamath
River, (2) Columbia River, (3) Coastal-
Puget Sound, (4) Jarbidge River, and (5)
St. Mary-Belly River. For purpose of this
final determination only the Klamath
River and Columbia River DPSs will be
addressed. The three remaining DPSs
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are the subject of a proposed rule
published concurrently.

Although the range of bull trout
extends into Canada and Alaska,
subpopulations outside the coterminous
United States are not being considered
in this rulemaking. In accordance with
the distinct vertebrate population
policy, the Service may determine a
population to be discrete at an
international border where there are
significant differences in the control of
exploitation, management of habitat,
conservation status, or regulatory
mechanisms. Bull trout management
and conservation strategy in Canada
differs from the United States and such
activities are beyond the regulatory
scope of the Act. The best available
information also disclosed uncertainty
regarding the status of bull trout in
Canada. Throughout British Columbia
and Alberta, data on bull trout status,
distribution, and the presence of
ongoing threats is incomplete and
covers only a portion of the species’
range within the provinces. The status
of bull trout in Alaska is unknown.

Within the coterminous United States,
bull trout distribution is highly
fragmented and many subpopulations
are geographically isolated. The best
available information indicates that bull
trout in the coterminous United States,
although still wide-ranging, have
suffered a significant reduction in range.
In addition, bull trout are faced with
varying degrees of ongoing threats. The
Service now determines that listing bull
trout distinct population segments only
within the coterminous United States is
warranted at this time.

Klamath River

The Klamath River originates in south
central Oregon near Crater Lake
National Park, and flows southwest into
northern California where it meets the
Trinity River and empties into the
Pacific Ocean. Bull trout in this
drainage are discrete because of
physical isolation from other bull trout
by the Pacific Ocean and several small
mountain ranges in central Oregon.
Leary et. al. (1991) determined genetic
characteristics of bull trout in the
Klamath River and Columbia River
drainages using protein electrophoresis.
They concluded that these two groups
of fish were reproductively isolated and
evolutionarily distinct. In addition,
Williams et al. (1995) separated bull
trout in the Klamath and Columbia
Rivers into different clades (i.e., groups
derived from different lineages) based
on genetic diversity patterns. As a
result, the Klamath River DPS is
significant because it differs markedly

in genetic characteristics from bull trout
in the Columbia River basin.

Columbia River

The Columbia River DPS occurs
throughout the entire Columbia River
basin within the United States and its
tributaries, excluding bull trout found in
the Jarbidge River, Nevada. Although
Williams et al. (1995) identified two
distinct clades in the Columbia River
basin (upper and lower Columbia River)
based on genetic diversity patterns, a
discrete geographical boundary between
the two clades was not documented.
The Columbia River DPS is significant
because the overall range of the species
would be substantially reduced if this
discrete population were lost.

Status and Distribution

The Service evaluated the status and
distribution of bull trout for each
subpopulation in the Klamath River and
Columbia River population segments.
The complete review of this evaluation
is found in a status summary compiled
by the Service (Service status summary
1998). A synopsis of the summary is
presented in this rule.

To facilitate evaluation of current bull
trout distribution and abundance for
both the Klamath River and Columbia
River population segments, the Service
analyzed data on bull trout relative to
subpopulations because fragmentation
and barriers have isolated bull trout
throughout their current range. A
subpopulation is considered a
reproductively isolated group of bull
trout that spawns within a particular
area of a river system. In areas where
two groups of bull trout are separated by
a barrier (e.g., an impassable dam or
waterfall, or reaches of unsuitable
habitat) that allows only individuals
upstream access to those downstream
(i.e., one-way passage), both groups
were considered subpopulations. In
addition, subpopulations were
considered at risk of extirpation from
naturally occurring events if they
were—(1) unlikely to be reestablished
by individuals from another
subpopulation (i.e., functionally or
geographically isolated from other
subpopulations); (2) limited to a single
spawning area (i.e., spatially restricted);
and either (3) characterized by low
individual or spawner numbers; or (4)
primarily of a single life-history form.
For example, a subpopulation of
resident fish isolated upstream of an
impassable waterfall would be
considered at risk of extirpation from
naturally occurring events if the
subpopulation had low numbers of fish
that spawn in a restricted area. In such
cases, a natural event such as a fire or

flood affecting the spawning area could
eliminate the subpopulation, and
reestablishment from fish downstream
would be prevented by the impassable
waterfall. However, a subpopulation
residing downstream of the waterfall
would not be considered at risk of
extirpation from naturally occurring
events because there would be
establishment potential by fish from the
subpopulation upstream. Because
resident bull trout may exhibit limited
downstream movement (Nelson 1996),
the Service’s determination of
subpopulations at risk of extirpation
from naturally occurring events may
overestimate the number of
subpopulations that are likely to be
reestablished.

The status of subpopulations was
based on modified criteria of Rieman et
al. (in press), including the abundance,
trends in abundance, and the presence
of life-history forms of bull trout. The
Service considered a subpopulation
“strong” if 5,000 individuals or 500
spawners likely occur in the
subpopulation, abundance appears
stable or increasing, and life-history
forms were likely to persist; and
“depressed” if less than 5,000
individuals or 500 spawners likely
occur in the subpopulation, abundance
appears to be declining, or a life-history
form historically present has been lost.
If there was insufficient abundance,
trend, and life-history information to
classify the status of a subpopulation as
either “‘strong” or “‘depressed,” the
status was considered ‘“‘unknown.”

Based on abundance, trends in
abundance, and the presence of life-
history forms, bull trout were
considered strong (i.e., 5,000
individuals or 500 spawners likely
occur in the subwatershed or larger area,
abundance is stable or increasing with
at a minimum of half of historic
abundance, and the presence of all life-
history forms historically present) in 13
percent of the occupied range in the
interior Columbia River basin (Quigley
and Arbelbide 1997). Using various
estimates of bull trout range, Rieman et
al. (in press) estimated that bull trout
were strong in 6 to 24 percent of the
subwatersheds in the Columbia River
basin. Bull trout declines have been
attributed to the effects of land and
water management activities, including
forest management and road building,
mining, agricultural practices, and
livestock grazing (Furniss et al. 1991,
Meehan 1991; Nehlsen et al. 1991; Craig
and Wissmar 1993; Frissell 1993;
Mclintosh et al. 1994; Platts et al. 1995).
Isolation and habitat fragmentation from
dams and agricultural diversions (Rode
1990; Mongillo 1993; Jakober 1995),
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fisheries management practices,
poaching and the introduction of non-
native species (Rode 1990; Bond 1992;
Howell and Buchanan 1992; WDFW
1992; Donald and Alger 1993; Leary et
al 1993; Pratt and Huston 1993; Rieman
and Mclintyre 1993; MBTSG 1996h;
Palmisano and Kaczynski, Northwest
Forest Resources Council (NFRC), in litt.
1997) also threaten bull trout
populations.

Klamath River Population Segment

Historical records suggest that bull
trout were once widely distributed and
exhibited diverse life-history traits in
the Klamath River basin (Gilbert and
Evermann 1894; Dambacher et al. 1992;
Ziller 1992; Oregon Chapter of the
American Fisheries Society (OCAFS)
1993). The earliest records of bull trout
in the basin are from Fort Creek
(formerly Linn Creek), a tributary to the
Wood River (L. Dunsmoor and C. Bienz,
Klamath Tribe, in litt. 1997). Records
from the late 1800s suggest that
migratory fish (adfluvial) inhabited
Klamath Lake (OCAFS 1993). Other
migratory bull trout (i.e., fluvial) were
evidently present in some of the larger
streams in the basin as recently as the
early 1970s (Ziller 1992). Bull trout are
thought to have been extirpated from
the Sycan River, the South Fork of the
Sycan River, and four streams in the
Klamath River basin (Cherry,
Sevenmile, Coyote, and Callahan creeks)
since the 1970s.

Currently, bull trout in the Klamath
River basin occur only as resident forms
isolated in higher elevation headwater
streams (Goetz 1989) within three
watersheds—Upper Klamath Lake,
Sprague River, and Sycan River (Light et
al. 1996). Factors contributing to
isolation include habitat degradation,
water diversion, and habitat
fragmentation (OCAFS 1993; Light et al.
1996). In addition, long distances
separate each isolated subpopulation
(Schroeder and Weeks, in litt. 1997).
According to Light et al. (1996), bull
trout occupy approximately 38.2 km
(22.9 mi) of streams in the Klamath
River basin. More recently, Buchanan et
al. (1997) indicated that bull trout
occupy approximately 34.1 km (20.5 mi)
of streams. The risk of extinction for
Klamath River bull trout over the next
100 years was recently estimated at 70
to 90 percent (K. Schroeder and H.
Weeks, OCAFS, in litt. 1997). The
Service identified seven bull trout
subpopulations in three watersheds
(number of subpopulations in each
watershed)—Upper Klamath Lake (2),
Sycan River (1), and Sprague River (4).
The Service considers six of the
subpopulations at risk of extirpation

caused by naturally occurring events
due to their isolation, single life-history
form and spawning area, and low
abundance (Service status summary
1997).

Columbia River Population Segment

The Columbia River DPS includes
bull trout residing in portions of
Oregon, Washington, Idaho, and
Montana. Bull trout are estimated to
have occupied about 60% of the
Columbia River Basin, and presently
occur in 45% of the estimated historical
range (Quigley and Arbelbide 1997).
The Columbia River population segment
is composed of 141 subpopulations. For
discussion and analysis, the Service
considered four geographic areas of the
Columbia River basin—(1) lower
Columbia River (downstream of the
Snake River confluence), (2) mid-
Columbia River (Snake River confluence
to Chief Joseph Dam), (3) upper
Columbia River (upstream from Chief
Joseph Dam), and (4) Snake River and
its tributaries (including the Lost River
drainage).

Lower Columbia River Geographical
Area

The lower Columbia River area
includes all tributaries in Oregon and
Washington downstream of the Snake
River confluence near the town of
Pasco, Washington. The Service
identified 20 subpopulations in
watersheds of nine major tributaries of
the lower Columbia River (number of
subpopulations in each watershed)—the
Lewis River (2), Willamette River (3),
White Salmon River (1), Klickitat River
(1), Hood River (2), Deschutes River (3),
John Day River (3), Umatilla River (2),
and Walla Walla River (3). The present
distribution of bull trout in the lower
Columbia River basin is less than the
historic range (Buchanan et al. 1997;
Oregon Department of Fish and Wildlife
(ODFW) 1993). Bull trout are thought to
be extirpated from several tributaries in
five river systems in Oregon—the
Middle Fork Willamette River, the
North and South Forks of the Santiam
River, the Clackamas River, the upper
Deschutes River (upstream of Bend,
Oregon) and the Crooked River
(tributary to the Deschutes River)
(Buchanan et al. 1997).

Hydroelectric facilities and large
expanses of unsuitable, fragmented
habitat have isolated these
subpopulations. Large dams, such as
McNary, John Day, The Dalles, and
Bonneville, separate four reaches of the
lower Columbia River. Although fish
may pass each facility in both upstream
and downstream directions, the extent
to which bull trout use the Columbia

River is unknown. In addition, the nine
major tributaries have numerous
facilities, many of which do not provide
upstream passage.

Migratory bull trout are present with
resident fish or exclusively in at least 13
of the 20 subpopulations in the lower
Columbia River. Many migratory fish
are adfluvial and inhabit reservoirs
created by dams. However, this area
includes the only extant adfluvial
subpopulation in Oregon, which exists
in Odell Lake in the Deschutes River
basin (Ratliff and Howell 1992;
Buchanan et al. 1997). The Metolius
River-Lake Billy Chinook subpopulation
is also found in the Deschutes River
basin. It is the only subpopulation
considered ‘‘strong” and exhibits an
increasing trend in abundance. The
Service considers 5 of the 20
subpopulations at risk of extirpation
caused by naturally occurring events
exacerbated by isolation, single life-
history form and spawning area, and
low abundance.

Mid-Columbia River Geographical Area

The mid-Columbia River area
includes watersheds of four major
tributaries of the Columbia River in
Washington, between the confluence of
the Snake River and Chief Joseph Dam.
The Service identified 16 bull trout
subpopulations in the four watersheds
(number of subpopulations in each
watershed)—Yakima River (8),
Wenatchee River (3), Entiat River (1),
and Methow River (4). Historically, bull
trout occurred in larger areas of the four
tributaries and Columbia River. Bull
trout are thought to have been
extirpated in 10 streams within the
area—Satus Creek, Nile Creek, Orr
Creek, Little Wenatchee River,
Napecqua River, Lake Chelan, Okanogan
River, Eightmile Creek, South Fork
Beaver Creek, and the Hanford Reach of
the Columbia River. Most bull trout in
the mid-Columbia River geographic area
are isolated by dams or unsuitable
habitat created by water diversions.

Bull trout in the mid-Columbia River
area are most abundant in Rimrock Lake
of the Yakima River basin and Lake
Wenatchee of the Wenatchee River
basin. Both subpopulations are
considered ‘‘strong’ and increasing or
stable. The remaining 14
subpopulations are relatively low in
abundance, exhibit “‘depressed’ or
unknown trends, and primarily have a
single life-history form. The Service
considers 10 of the 16 subpopulations at
risk of extirpation because of naturally
occurring events due to isolation, single
life-history form and spawning area, and
low abundance.
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Upper Columbia River Geographic Area

The upper Columbia River geographic
area includes the mainstem Columbia
River and all tributaries upstream of
Chief Joseph Dam in Washington, Idaho,
and Montana. Bull trout are found in
two large basins, the Kootenai River and
Pend Oreille River, which include the
Clark Fork River. Historically, bull trout
were found in larger portions of the
area. Numerous dams and degraded
habitat have fragmented bull trout
habitat and isolated fish into 71
subpopulations in 9 major river basins
(number of subpopulations in each
basin)—Spokane River (1), Pend Oreille
River (3), Kootenai River (5), Flathead
River (24), South Fork Flathead River
(3), Swan River (3), Clark Fork River (4),
Bitterroot River (27), and Blackfoot
River (1). Bull trout are thought to be
extirpated in 64 streams and lakes of
various sizes—Nespelam, Sanpoil, and
Kettle rivers; Barnaby, Hall, Stranger,
and Wilmont creeks; 8 tributaries to
Lake Pend Oreille; 5 tributaries to Pend
Oreille River below Albeni Falls Dam;
Lower Stillwater Lake; Arrow Lake
(Montana); upper Clark Fork River, 12
streams in the Coeur d’Alene River
basin; and approximately 25 streams in
the St. Joe River basin (e.g., IDFG, in litt.
1995).

The upper Columbia River area
contains “‘strongholds” for bull trout.
Bull trout are considered ‘““strong’ in
Hungry Horse Reservoir and Swan Lake.
Trends in abundance are stable in
Hungry Horse Reservoir, and increasing
in Swan Lake. Although high numbers
of bull trout are found in Lake Pend
Oreille and the upper Kootenai River,
trends in abundance are either negative
or unknown. The high number of
subpopulations (27) in the Bitterroot
River basin, Montana, indicates a high
degree of habitat fragmentation where
numerous groups of resident bull trout
are restricted primarily to headwaters.
The Service considers 47 of the 71
subpopulations at risk of extirpation
because of naturally occurring events
due to isolation, single life-history form
and spawning area, and low abundance.

Snake River Geographical Area

Bull trout occupy portions of 14 major
tributaries in the Snake River basin of
Idaho, Oregon, and Washington. The
Service identified 34 bull trout
subpopulations in the Snake River
basin. The area consists of two primary
portions separated by Hells Canyon
Dam. Downstream of Hells Canyon
Dam, major tributaries that support bull
trout include (number of
subpopulations in each tributary)—
Tucannon River (2), Clearwater River

(3), Asotin Creek (2), Grande Ronde
River (1), Imnaha River (4), and Salmon
River (2). Upstream of Hells Canyon
Dam, major tributaries that support bull
trout include—Pine Creek (4), Powder
River (3), Malheur River (2), Payette
River (4), Weiser River (2), and Boise
River (2). Although bull trout
distribution upstream of Hells Canyon
Dam is limited primarily to the basin
downstream of Shoshone Falls in
southern ldaho, three geographically
isolated bull trout subpopulations occur
upstream of Shoshone Falls in the Little
Lost River drainage. Bull trout
subpopulations upstream of Hells
Canyon Dam are generally low in
abundance, fragmented, and isolated.
The current distribution of bull trout in
the Snake River basin is less than
historically (Ratliff and Howell 1992;
Batt 1996; Buchanan et al. 1997; Quigley
and Arbelbide 1997), with recent
extirpations documented in Eagle Creek
(Powder River basin) and Wallowa Lake
(Grande Ronde River basin) (Ratliff and
Howell 1992; Batt 1996; Buchanan et al.
1997); and possibly in South Fork
Asotin Creek (WDFW 1997). Numerous
impassable dams and large expanses of
unsuitable habitat have isolated
subpopulations within the historic
range. Isolation is most prominent
upstream of Hells Canyon Dam
(southwest Idaho and southeast
Oregon). The basin downstream of Hells
Canyon Dam is relatively intact, and
connectivity among bull trout
subpopulations may still occur.

Bull trout occupy large areas of
contiguous habitat in the Snake River
basin downstream of Hell’s Canyon
Dam, such as in the Clearwater River
and Salmon River basins. High numbers
of bull trout have been observed in the
Tucannon River, Imnaha River,
Clearwater River, Salmon River, and
Malheur River subpopulations,
however, trends in abundance are
largely unknown or declining. The
Service considers 9 of the 34
subpopulations at risk of extirpation
because of naturally occurring events
due to isolation, single life-history form
and spawning area, and low abundance.

In summary, the Columbia River
population segment of bull trout has
declined in overall range and numbers
of fish. Though still widespread, there
have been numerous local extirpations
reported throughout the Columbia River
basin. In Idaho, for example, bull trout
have been extirpated from 119 reaches
in 28 streams (IDFG in litt. 1995) . The
population segment is composed of 141
subpopulations indicating habitat
fragmentation, isolation, and barriers
that limit bull trout distribution and
migration within the basin. Although

some strongholds still exist, bull trout,
generally, occur as isolated
subpopulations in headwater lakes or
tributaries where migratory fish have
been lost.

Previous Federal Action

On September 18, 1985, the Service
published an animal notice of review in
the Federal Register (50 FR 37958)
designating the bull trout a category 2
candidate for listing in the coterminous
United States. Category 2 taxa were
those for which conclusive data on
biological vulnerability and threats were
not currently available to support
proposed rules. The Service published
updated notices of review for animals
on January 6, 1989 (54 FR 554), and
November 21, 1991 (56 FR 58804),
reconfirming the bull trout category 2
status. The Service elevated bull trout in
the coterminous United States to
category 1 for Federal listing on
November 15, 1994 (59 FR 58982).
Category 1 taxa were those for which the
Service had on file substantial
information on biological vulnerability
and threats to support preparation of
listing proposals. Upon publication of
the February 28, 1996, notice of review
(61 FR 7596), the Service ceased using
category designations and included the
bull trout as a candidate species.
Candidate species are those which the
Service has on file sufficient
information on biological vulnerability
and threats to support proposals to list
the species as threatened or endangered.

On October 30, 1992, the Service
received a petition to list the bull trout
as an endangered species throughout its
range from the following conservation
organizations in Montana—Alliance for
the Wild Rockies, Inc., Friends of the
Wild Swan, and Swan View Coalition
(petitioners). The petitioners also
requested an emergency listing and
concurrent critical habitat designation
for bull trout populations in select
aquatic ecosystems where the biological
information indicated that the species
was in imminent threat of extinction. A
90-day finding, published on May 17,
1993 (58 FR 28849), determined that the
petitioners had provided substantial
information indicating that listing of the
species may be warranted. The Service
initiated a rangewide status review of
the species concurrent with publication
of the 90-day finding.

On June 6, 1994, the Service
concluded in the original finding that
listing of bull trout throughout its range
was not warranted due to unavailable or
insufficient data regarding threats to,
and status and population trends of, the
species within Canada and Alaska.
However, the Service determined that



Federal Register/Vol. 63, No. 111/Wednesday, June 10, 1998/Rules and Regulations

31653

sufficient information on the biological
vulnerability and threats to the species
was available to support a warranted
finding to list bull trout within the
coterminous United States. Because the
Service concluded that the threats were
imminent and moderate to this
population segment, the Service gave
the bull trout within the coterminous
United States a listing priority number
of 9. As a result, the Service found that
listing a distinct vertebrate population
segment of bull trout residing in the
coterminous United States was
warranted but precluded due to higher
priority listing actions.

On November 1, 1994, Friends of the
Wild Swan, Inc. and Alliance for the
Wild Rockies, Inc. (plaintiffs) filed suit
in the U.S. District Court of Oregon
(Court) arguing that the warranted but
precluded finding was arbitrary and
capricious. After the Service issued a
“recycled” 12-month finding for the
coterminous population of bull trout on
June 12, 1995, the Court issued an order
declaring the plaintiffs’ challenge to the
original finding moot. The plaintiffs
declined to amend their complaint and
appealed to the Ninth Circuit Court of
Appeals, which found that the
plaintiffs’ challenge fell “‘within the
exception to the mootness doctrine for
claims that are capable of repetition yet
evading review.” On April 2, 1996, the
circuit court remanded the case back to
the district court. On November 13,
1996, the Court issued an order and
opinion remanding the original finding
to the Service for further consideration.
Included in the instructions from the
Court were requirements that the
Service limit its review to the 1994
administrative record, and incorporate
any emergency listings or high
magnitude threat determinations into
current listing priorities. In addition,
reliance on other Federal agency plans
and actions was precluded. The
reconsidered 12-month finding based on
the 1994 Administrative Record was
delivered to the Court on March 13,
1997.

On March 24, 1997, the plaintiffs filed
a motion for mandatory injunction to
compel the Service to issue a proposed
rule to list the Klamath River and
Columbia River bull trout populations
within 30 days based solely on the 1994
Administrative Record. In response to
this motion, the Service ‘““‘concluded that
the law of this case requires the
publication of a proposed rule” to list
the two warranted populations. On
April 4, 1997, the Service requested 60
days to prepare and review the
proposed rule. In a stipulation between
the Service and plaintiffs filed with the
Court on April 11, 1997, the Service

agreed to issue a proposed rule in 60
days to list the Klamath River
population of bull trout as endangered
and the Columbia River population of
bull trout as threatened based solely on
the 1994 record.

Based upon the Court agreement and
stipulation, and information contained
solely in the 1994 record, the Service
proposed the Klamath River population
of bull trout as endangered and
Columbia River population of bull trout
as threatened on June 13, 1997 (62 FR
32268). The proposal included a 60-day
comment period and gave notice of five
public hearings in Portland, Oregon;
Spokane, Washington; Missoula,
Montana; Klamath Falls, Oregon; and
Boise, Idaho. The comment period on
the proposal, which originally closed on
August 12, 1997, was extended to
October 17, 1997 (62 FR 42092), to
provide the public with more time to
compile information and submit
comments.

On December 4, 1997, the Court
ordered the Service to reconsider
several aspects of the 1997 reconsidered
finding. On February 2, 1998, the Court
gave the Service until June 12, 1998, to
respond. The final listing determination
for the Klamath River and Columbia
River population segments of bull trout
and the concurrent proposed listing rule
for the Coastal-Puget Sound, Jarbidge
River, and St. Mary-Belly River DPSs
constitute the Service’s response.

The Service published Listing Priority
Guidance for Fiscal Years 1998 and
1999 on May 8, 1998 (63 FR 25502). The
guidance clarifies the order in which the
Service will process rulemakings giving
highest priority (Tier 1) to processing
emergency rules to add species to the
Lists of Endangered and Threatened
Wildlife and Plants (Lists); second
priority (Tier 2) to processing final
determinations on proposals to add
species to the Lists, processing new
proposals to add species to the Lists,
processing administrative findings on
petitions (to add species to the Lists,
delist species, or reclassify listed
species), and processing a limited
number of proposed or final rules to
delist or reclassify species; and third
priority (Tier 3) to processing proposed
or final rules designating critical habitat.
Processing of this proposed rule is a
Tier 2 action.

Summary of Comments and
Recommendations

In the June 13, 1997, proposed rule
(62 FR 32268), all interested parties
were requested to submit comments or
information that might contribute to the
final listing determination for bull trout.
Announcements of the proposed rule

and notice of public hearings were sent
to at least 370 individuals, including
Federal, State, county and city elected
officials, State and Federal agencies,
interested private citizens and local area
newspapers and radio stations.
Announcements of the proposed rule
were also published in nine
newspapers—the Oregonian, Portland,
Oregon; the Spokesman Review,
Spokane, Washington; the Yakima
Herald, Yakima, Washington; the
Missoulian, Missoula, Montana; the
Kalispell Interlake, Kalispell, Montana;
the Idaho Statesman, Boise, Idaho; the
Lewiston Tribune, Lewiston, Idaho; the
Post Register, Idaho Falls, Idaho; and
the Herald and News, Klamath Falls,
Oregon. Public hearings were held on
July 1, 1997, in Portland, Oregon; July
8, 1997, in Spokane, Washington; July
10, 1997, in Missoula, Montana; July 15,
1997, in Klamath Falls, Oregon; and July
17,1997, in Boise, Idaho. In response to
numerous requests for additional time
to complete compilation of information
and meaningfully participate in the
public comment process, the Service
published a notice on August 5, 1997
(62 FR 42092), extending the comment
period to October 17, 1997.

Eighty-four oral and 278 written
(including electronic mail) comments
were received on the proposed rule.
These included comments from 7
Federal agencies, 9 State agencies, 6
counties in Oregon and Idaho, 2 Native
American tribes, 6 private timber
companies, and 20 industry or trade
associations and bureaus. Comments
were also received from the Idaho
Congressional delegation, and
Governors from the states of Montana,
Idaho and Oregon.

The Service did not specifically
solicit formal scientific peer review of
the proposal as outlined in the Service’s
July 1, 1994, Interagency Cooperative
Policy (59 FR 34270) because the
proposal was based on the 1994
administrative record and not the best
available scientific information.
However, in the process of making this
final listing determination, a number of
professional fishery biologists were
consulted and their comments and
information were either incorporated
into the listing decision as appropriate
or are addressed below.

The Service considered all comments,
including oral testimony at the five
public hearings. A majority of
comments supported the listing
proposal and 65 comments were in
opposition. Opposition was based on
several concerns, including conflicts
between ongoing State conservation
efforts and Federal listing; possible
economic impacts from listing the bull
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trout; lack of solutions to the bull trout
decline that would result from listing;
and because the proposed rule was not
peer-reviewed or based on the most
current information. Seventy-three
respondents provided new scientific
information considered by the Service
for this determination. The states of
Idaho and Montana submitted
conservation plans for bull trout for
consideration by the Service in lieu of
listing. The USFS (R. Joslin, USFS, in
litt. 1997), BLM (A. Thomas, BLM, in
litt. 1997) and U.S. Bureau of
Reclamation (USBR) (M. McClendon,
USBR, in litt. 1997) provided the
Service with information on respective
agency efforts to date to assess, evaluate,
monitor, and conserve bull trout
populations in habitats affected by each
agency’s management. Because multiple
respondents offered similar comments
in some cases, comments of a similar
nature or point are grouped. These
comments and the Service’s response
are discussed below—

Issue 1: Several respondents urged the
Service to list bull trout throughout its
entire range. Two respondents
recommended that the Service include
the Jarbidge River bull trout population
as a threatened species. Another
respondent stated that the proposal to
list the entire Columbia River bull trout
population was too broad and suggested
that the area be analyzed for listing
purposes by major river segments.
Conversely, another respondent
requested that the Service designate bull
trout in the Clark Fork and Kootenai
River basins as distinct population
segments, citing geographic and historic
isolation, and biological significance to
the species as a whole as reasons.
Additionally, several other commenters
suggested that smaller, more
manageable distinct population
segments be established to avoid listing
healthy populations so that
conservation efforts can be applied to
areas where restoration is truly needed.
Other commenters, at the Federal, State
and local level suggested other
delineations for the distinct population
segments, and questioned whether
listing would afford protection of bull
trout only in currently occupied habitat.

Service response: Based on the best
available scientific and commercial
information, and consistent with the
distinct vertebrate population policy (61
FR 4722, February 7, 1997), the Service
has determined that bull trout should be
divided into five distinct vertebrate
populations for listing purposes, but
only in the coterminous United States
(see Distinct Population Segment
section). The Klamath River and the
Columbia River population segments are

the subject of this final rule and the
remaining three population segments
are addressed in an accompanying
proposed rule.

In addressing the appropriateness in
designating additional DPSs within the
Columbia River basin, the Service
reviewed new genetic and other
biological data developed since 1994,
and determined that there is insufficient
information available to further divide
this DPS. Although many bull trout
groups in the Columbia River basin
were discrete according to the DPS
policy, they failed to meet criteria for
significance (e.g. bull trout in the Little
Lost River basin in Idaho and portions
of the upper Columbia River basin).
However, during the recovery process,
further division of the Columbia River
DPS into recovery units or zones
including separation of the bull trout in
the Kootenai River, Clark Fork-Pend
Oreille River, Little Lost River, 17
potential genetic conservation groups
(GCGsS) in the State of Washington, and
8 additional GCGs in Oregon can be
considered. For wide-ranging species,
designation of recovery units can focus
recovery objectives on the specific
threats, status and habitat requirements
within the defined geographic area.
Although recovery units cannot be
individually delisted without
consideration of the entire listed entity
(species or DPS), the Service can
develop “special rules” (under section
4(d) of the Act) for individual recovery
units (see issue #6 below for more
information on special rules).

Issue 2: Several respondents stated
that because the proposed rule was
based on information gathered prior to
June 1994, listing should be deferred
until new information is analyzed and
updated. Comments that “* * * quality
of peer reviewed scientific data is
noticeably lacking’” were also received.
Some respondents questioned why the
bull trout is now being considered for
listing when the Service’s analysis in
the proposed rule concluded that bull
trout had a widespread range and
threats to the fish were only moderate.
Respondents also stated that
conclusions in the proposed rule
regarding population distribution and
population trends were inaccurate.

Service response: The U.S. District
Court of Oregon ordered the Service on
November 13, 1996, to reconsider the
original 1994 bull trout finding based
only information available to the agency
when it made the original 1994 finding.
Therefore, the Service was mandated to
move ahead with a listing proposal
based on the information contained in
the 1994 administrative record. In
making this final listing determination,

however, the Service has reviewed and
considered new information regarding
distribution and life history for the
Klamath River and Columbia River
population segments of bull trout. This
includes, but is not limited to, new bull
trout status, distribution, and threats
information, and also descriptions of
ongoing conservation actions, contained
in reports and other written
correspondence available since 1994
concerning bull trout in Idaho (Adams
and Bjornn 1997; Batt 1996; Bonneau
and Scarnecchia 1996; Corley 1997; Elle
1995; Espinoza et al. 1997; N. Horner,
IDFG, in litt. 1997); Montana (Berg and
Priest 1995; Hillman and Chapman
1996; Hansen and DosSantos 1997,
Kanda et al. 1997; Long 1995, 1997;
Mathieus 1996; McDowell et al 1997;
MBTSG 1995a—e; MBTSG 1996a-h; Rich
1996; Swanberg 1996; Swanberg and
Burns 1997); Oregon (Buchanan et al.
1997; Buchanan and Gregory 1997;
Capruso 1997; Crabtree 1996; Germond
et al. 19964, b; Ratliff et al. 1996; Spruell
and Allendorf 1997); Washington (Faler
and Bair 1996; Northrop 1997; Raekes
1996; Sexauer and James 1997; WDFW
1997); the Klamath River basin
(Buktenica 1997; Buktenica and Larson
1997; Light et al. 1996; ODFW 1996) and
bull trout in the Columbia River basin
(Platts et al. 1995; Quigley and
Arbelbide 1997; Rieman et al in press;
Rieman and Mcintyre 1995, 1996;
Watson and Hillman 1997; Williams et
al 1995; R. Joslin, in litt, 1997; J. Kraft,
Plum Creek, in litt. 1997; M.
McClendon, in litt, 1997; Palmisano and
Kacynski, in litt, 1997; Thomas, in litt,
1997).

Based on the best information
currently available, bull trout in the
Klamath River and Columbia River
population segments are not more
widespread or found in other areas of
the Klamath or Columbia River basins
than shown in the 1994 administrative
record. Bull trout occur over a large
geographic area in four states within the
Columbia River drainage. However, bull
trout display a generally patchy
distribution (Rieman and Mclintyre
1993). The best available information
indicates that bull trout are in
widespread decline across the historic
range and restricted to numerous
reproductively isolated subpopulations
in the Columbia River basin with many
recent local extirpations. The largest
contiguous areas supporting bull trout
are “‘strongholds’ in central Idaho and
Montana, such as the upper Flathead
River basin. Many remaining bull trout
subpopulations are characterized by
declining trends, low relative
subpopulation size, loss of migratory
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fish or the presence of a single life-
history form, and isolated from other
bull trout by large geographic
separation(s). Habitat loss,
fragmentation and other changes that
have isolated and continue to impact
bull trout subpopulations also increase
their susceptibility to naturally
occurring processes (both
demographically and environmentally).
Many remaining subpopulations in both
the Klamath River and Columbia River
population segments are at risk of
extirpation from the combined effects of
habitat loss and fragmentation, loss of
migration corridors, and inability to
reestablish extirpated subpopulations
through emigration, and recovery
actions are required to slow the rate of
habitat loss and continued reductions in
range. Existing regulations have not
arrested the decline of bull trout and
newly developed State and local
conservation strategies are largely not
implemented.

Issue 3: Several respondents opposed
the Federal listing or believed it not
necessary, and expressed support for
various State and local conservation
plans developed for bull trout. Two
respondents stated that State forest
practice rules and regulations are
adequate to conserve and restore bull
trout. In addition, others recommended
that if the bull trout is eventually listed,
the Service should defer to the States for
management and recovery.

Service response: Section 4(b)(1)(A) of
the Act, requires that listing decisions
be made solely on the best scientific and
commercial data available after
conducting a review of the status of the
species. The Act also instructs the
Service to consider “‘existing regulatory
mechanisms, including taking into
account those efforts by State, local and
other entities to protect a species,
including conservation plans or
practices.” However, several recent
Federal court decisions have limited the
extent to which the Service may rely
upon land management plans,
agreements and other documents that
are under development and promise
proposed future actions, as a basis for
determining that listing is not warranted
(Southwest Center for Biological
Diversity v. Babbitt, 926 F. Supp. 920
(D. Ariz. 1996); Biodiversity Legal
Foundation v. Babbitt, 943 F. Supp. 23
(D. D.C. 1996).

The Service has reviewed
conservation plans developed by the
States of Montana and Idaho, and other
local conservation agencies for bull
trout. These actions are encouraging for
long term bull trout conservation and
recovery. It is recognized that individual
restoration projects have been

undertaken by States (for instance, the
Klamath River Basin Bull Trout
Working Group has been implementing
conservation activities and planning
efforts since 1993), and harvest
regulations for bull trout have become
more restricted. However, based on the
best available information, the Service
cannot determine or predict the
effectiveness of the conservation actions
in reducing threats to the bull trout in
the Klamath River and Columbia River
population segments to the extent that
listing is unnecessary.

The Idaho Bull Trout Conservation
Plan (Plan) (Batt 1996), approved in July
1996, addresses bull trout conservation
in 59 key watersheds to provide for the
conservation and recovery of bull trout
statewide. The Plan emphasizes locally
developed, site-specific programs with
technical assistance from appropriate
State and Federal agencies. Although
the Plan establishes a mechanism for
generating 59 conservation plans by the
year 2008, it lacks any description of
how specific practices that currently
affect bull trout (e.g., timber harvest,
mining, grazing, hydropower
operations) will be modified. This
specificity would provide a basis for the
development of future conservation
plans and help ensure adequate
protection for bull trout. It must also be
clear how Federal agencies and private
landowners in key watersheds will be
required to institute bull trout
conservation measures. Given the extent
of Federal lands in Idaho,
implementation of bull trout
conservation measures by the USFS and
BLM are critical to the Plan. The Plan
also cites hydropower and irrigation
practices contributing to the decline of
bull trout, but the Plan needs to address
these practices in light of the existing
Idaho water law, USBR water
commitments, and existing Federal
Energy Regulatory Commission (FERC)
licenses. The Plan provides potential
future benefits to bull trout conservation
and recovery once adequate funding and
full implementation occurs.

The Montana bull trout conservation
effort was initiated in 1994. Since 1994,
11 basin-specific status reports and two
technical, peer-reviewed papers have
been completed. Local watershed
groups are being established; however,
few on-the-ground local efforts have
been completed or are underway. The
Service is a member of the Montana Bull
Trout Restoration Team which has been
formed as part of the State’s Montana
Bull Trout Plan. Although actions taken
to date under the Montana Plan have
provided some benefits, not all threats
to bull trout have been addressed, partly
by lack of State jurisdiction, except in

a few local areas. The Service is
encouraged by State of Montana’s
progress in implementing the Montana
plan and developing appropriate
strategies to remove threats and promote
conservation and recovery of bull trout.

The Wallowa County-Nez Perce Tribe
Salmon Recovery Plan (Wallowa County
and Nez Perce Tribe, in litt. 1997) in
Oregon is intended to primarily aid in
the recovery of listed chinook salmon
and steelhead. Twenty-six stream
segments in the County have been
identified for restoration, with two to
five stream segments scheduled to be
addressed each year over the next 15
years. By 2008, some positive steps
towards improved land and water
management in Wallowa County should
occur; however, the limited scope of the
plan will not benefit bull trout outside
the County or necessarily address
threats on Federal lands.

Bull trout conservation and planning
efforts in the Klamath River basin were
initiated earlier than similar State
conservation efforts, and incorporated
all land owners of occupied bull trout
habitat. The Klamath River Basin Bull
Trout Working Group (Working Group)
functions under a Memorandum of
Understanding, and has been actively
implementing portions of the Klamath
Basin Bull Trout Conservation Strategy
(Light et al. 1996). These proactive
interagency efforts to stabilize and
expand bull trout in the Klamath River
basin are unique in their early initiation
and multi-entity approach. The Service
supports and encourages the Working
Group to continue implementing phases
I and Il of the Conservation Strategy and
complete a formal implementation plan
for conservation of bull trout in the
Klamath River basin.

Bull trout have declined across much
of their former range due to a variety of
factors, including effects of dam
construction, agricultural practices,
introduced non-native fishes, and forest
practices. A thorough discussion of the
factors affecting bull trout is found in
“Summary of Factors Affecting the
Species.” Existing State law addressing
forest practices is discussed under
Factor D in the “Summary of Factors
Affecting the Species.” Although State
rules and regulations governing forested
land management activities are
improving, they are generally not
adequate to conserve and recover bull
trout or remedy the effects of past
damage to bull trout habitats.

Issue 4: Several respondents opposed
the proposed listing of bull trout
because possible “‘activity restrictions”
and economic impacts might occur.

Service response: Section 4(b)(1)(A) of
the Act, requires that a listing
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determination be based solely on the
best scientific and commercial
information available. The legislative
history of this provision clearly states
the intent of Congress to “‘ensure’ that
listing decisions are “‘based solely on
biological criteria and to prevent non-
biological considerations from affecting
such decisions” (H.R. Rep. No. 97-835,
97th Congress 2nd Session 19 (1982)).
Because the Service is specifically
prohibited from considering economic
and other non-biological impacts of
species listing, such impacts are not
addressed in this final rule.

Issue 5: Some respondents suggested
that bull trout listing and recovery may
conflict with recovery of other listed
fish, notably endangered Snake River
salmon species.

Service response: Concerns regarding
the possible adverse environmental and
non-biological effects from
implementing future recovery measures
cannot be considered in a decision to
list a species. However, these concerns
are important in developing recovery
measures that take into account
environmental effects on other species,
including listed Snake River salmon.
The Service will fully evaluate the
environmental effects and consequences
of implementing future recovery
measures for bull trout in the Columbia
River and Klamath River basins. It
should be noted that bull trout co-
evolved with Snake River salmon and
recovery actions that benefit one species
may also benefit other native fishes.

Issue 6: The Service received several
comments on the proposed special rule
that would allow for take of bull trout
within the Columbia River population
segment when it is in accordance with
applicable State fish and wildlife
conservation laws and regulations.
While some respondents supported the
proposed special rule, others were
opposed to the special rule in its current
form. Various activities were cited that
continue to threaten bull trout,
including poaching, electrofishing, and
mis-identification of bull trout by
fisherman.

Service response: Based on comments
received during the public comment
period, the Service modified the special
rule to address those concerns. The 4(d)
special rule conditions in this final rule
relate to existing State and Tribal
conservation laws and harvest
regulations pertaining to bull trout at
the time of publication of this rule. The
Service has determined that, as
currently constituted, the applicable
State and Tribal fishing regulations
provide conservation of bull trout. In
the event any of these laws and
regulations are modified in a manner

that is inconsistent with conservation of
bull trout, the 4(d) rule would not allow
the take of bull trout.

The Service also has discretion under
section 4(d) of the Act to issue special
regulations for activities other than
harvest regulations for a threatened
species that are deemed necessary and
advisable for its conservation. The
Service recognizes that on-going and
future land-use activities will occur on
non-Federal lands that may result in
take of bull trout. In the future, the
Service will consider issuing special
rules that would define the conditions
under which take associated with State
permitted, or other activities deemed
necessary and advisable for the species’
conservation, would be authorized for
bull trout. Special rules allow for more
efficient management of threatened
species, and encourage and enhance the
conservation of species through the
development of regulations the Service
deems necessary and advisable to
provide for conservation of the species.
For example, conservation actions or
other activities implemented as part of
the Idaho Governor’s bull trout plan,
Wallowa County-Nez Perce Salmon
Plan, Montana Bull Trout Recovery
Plan, and Klamath Basin Bull Trout
Conservation Strategy may qualify for
consideration under a special rule. The
Service will consider the development
and approval of special rules that will
lead to the conservation of bull trout,
allowing certain specific land
management activities that may allow
take of bull trout to continue or occur,
with certain restrictions. Under a
special rule, this take of bull trout as a
result of these activities would not be
considered a violation of section 9 of the
Act.

This process can provide non-Federal
landowners with the flexibility to
develop prescriptions or restrictions for
their lands which would achieve the
level of bull trout conservation
consistent with the special rule.

Issue 7: Several respondents stated
that since hatcheries will be relied on
for bull trout restoration efforts, habitat
threats would not be addressed and
hatchery-reared fish could transmit and
introduce disease to wild bull trout.

Service response: According to
section 2(b) of the Act, one of the
purposes of the Act is ‘“to provide a
means whereby the ecosystems upon
which endangered species and
threatened species depend may be
conserved.” Once a species becomes
listed as threatened or endangered,
section 4(f) of the Act directs the Service
to develop and implement recovery
plans for that species. Recovery means
improvement in the status of a listed

species to the point at which listing is
no longer appropriate under the criteria
provided in section 4 of the Act (50 CFR
402.02). Two goals of the recovery
process are: (1) The maintenance of
secure, self-sustaining wild populations
of the species; and (2) restoration of the
species to the point where it is a viable,
self-sustaining component of its
ecosystem.

The Service recognizes that captive
propagation and hatchery
supplementation can be valid
conservation tools and assist in recovery
efforts, but by themselves, do not
contribute to secure, self-sustaining bull
trout populations in the wild. For
example, the Service agrees with the
findings of the Montana Bull Trout
Scientific Group that stocking or
supplementation is a potential tool in
the restoration of bull trout and should
only be used if the actual cause(s) of
local extirpations are identified and
corrected first (MBTSG 1996g). Any
such project “* * * involving stocking
must be appropriate in scope,
judiciously applied, rigorously
designed, and thoroughly monitored.”

Issue 8: Several respondents stated
that the introduction of exotic fishes,
hybridization with brook trout, and past
agency efforts to eradicate bull trout are
the primary causes of decline.

Response: The Service agrees that the
introduction of exotic fishes by fish
management agencies, ongoing
hybridization with brook trout, and past
efforts to eradicate bull trout have
contributed to the decline of the species.
The significance of these threats,
however, varies by subpopulation
location and habitat characteristics (See
Factors B, C and E of the “Summary of
Factors Affecting the Species” section).

Issue 9: Several respondents
requested that the Service designate
critical habitat as part of the final
rulemaking process. A representative of
the Oregon Cattlemen’s Association,
stated that “* * * the delineation of
critical habitat should be based on
repeatable, verifiable scientific data
followed by a common sense approach
to economics.”

Service response. A majority of the
comments in this regard were
standardized requests advocating
critical habitat designation with special
attention on roadless areas and riparian
buffers. These comments included no
sight-specific analysis and provided no
information to aid the Service in
delineation of critical habitat. The
proposed rule included a “‘not
determinable” finding for designation of
critical habitat based on the 1994
administrative record and solicited
comments on whether any habitat
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should be determined critical bull trout
habitat. The Service received no
substantial new information regarding
critical habitat during the open
comment period for the proposed rule.
Therefore, based on the best scientific
information currently available, the
Service finds in this final rule that
critical habitat designation is “not
determinable’ (see Critical Habitat
section).

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that the Klamath River and Columbia
River distinct population segments of
bull trout should be classified as
threatened. Procedures found at Section
4(a)(1) of the Act and regulations (50
CFR part 424) were followed. A species
may be determined to be an endangered
or threatened species due to one or more
of the five factors described in section
4(a)(1). These factors and their
application to the Klamath River and
Columbia River population segments of
bull trout (Salvelinus confluentus) are as
follows—

A. The present or threatened
destruction, modification, or
curtailment of bull trout habitat or
range. Land and water management
activities that degrade and continue to
threaten bull trout and its habitat
include dams, forest management
practices, livestock grazing, agriculture
and agricultural diversions, roads, and
mining (Beschta et al. 1987,
Chamberlain et al. 1991; Furniss et al.
1991; Meehan 1991; Nehlsen et al. 1991;
Sedell and Everest 1991, Craig and
Wissmar 1993; Frissell 1993; U.S.
Department of Agriculture (USDA) and
U.S. Department of the Interior (USDI)
1995; Henjum et al. 1994; Mclntosh et
al. 1994; Wissmar et al. 1994; Light et
al. 1996; MBTSG 1995a—€, 1996a-h;
USDA and USDI 1996, 1997).

Dams

Dams affect bull trout by changing
various biological and physical
processes. Dams can alter habitats; flow,
sediment, and temperature regimes;
migration corridors; and interspecific
interactions, especially between bull
trout and introduced species (Rode
1990; Washington Department of
Wildlife (WDW) 1992; Craig and
Wissmar 1993; ODFW, in litt. 1993;
Rieman and Mcintyre 1993; Wissmar et
al. 1994; T. Bodurtha, Service, in litt.
1995; USDA and USDI 1996, 1997).
Impassable dams have caused declines
of bull trout primarily by preventing
access of migratory fish to spawning and

rearing areas in headwaters and
precluding recolonization of areas
where bull trout have been extirpated
(Rieman and Mclntyre 1993).

Existing dams can be passage and
migratory barriers for bull trout and
these structures may isolate bull trout
subpopulations, eliminate individuals
from subpopulations, reduce or
eliminate genetic exchange, and
separate spawning areas from
productive overwintering and foraging
areas (Ratliff and Howell 1992; Rieman
and Mcintyre 1993; MBTSG 19953,
1996b,c). Dams have fragmented bull
trout habitat and resulted in numerous
isolated subpopulations. Within the
Columbia River population segment, 66
percent of bull trout subpopulations are
isolated by dams or indirectly by dam
or water diversion operations that alter
habitat conditions. Individuals that pass
downstream over or through dams are
often lost from the upstream
subpopulations. Dams have converted
historic rearing habitats for migratory
fish in the larger river system to
reservoirs with conditions that
frequently are unsuitable for bull trout
(MBTSG 1996b), especially where non-
native salmonids occur.

Although the predominant effects of
dams affect the long term viability of
bull trout subpopulations (Rieman and
Mclntyre 1993; Gilpin, in litt. 1997),
dams can benefit bull trout by
preventing introduced non-native
species access to upstream areas. For
example, dams on the Swan River and
South Fork Flathead River, Montana,
have prevented lake trout from moving
into these major river systems (MBTSG
1995e, 1996a). Dams may also increase
the potential forage base for bull trout
by creating reservoirs that support prey
species (Faler and Bair 1991; Pratt 1992;
ODFW, in litt. 1993).

The extirpation of bull trout in the
McCloud River basin, California, has
been attributed primarily to
construction and operation of McCloud
Dam, which began operation in 1965
(Rode 1990). McCloud Dam inundated
bull trout spawning and rearing
habitats, and isolated these fish from
habitats used by migratory adults. The
dam also altered the stream flow regime
and elevated water temperature to levels
detrimental to bull trout.

Klamath River Population Segment

Dams are not known to affect bull
trout subpopulations in the Klamath
River basin.

Columbia River Population Segment

Bull trout passage is prevented or
inhibited at hydroelectric, flood-control,
or irrigation dams in almost every major

river in the Columbia River basin except
the Salmon River in Idaho. For instance,
six dams were constructed without fish
passage in the Boise River, ldaho, and
of these, Arrowrock and Anderson
Ranch dams isolate bull trout
subpopulations. Historically, bull trout
in the Boise River likely functioned as

a single subpopulation with migratory
adults moving among areas that are now
isolated (Rieman and Mcintyre 1995).
Similarly, bull trout were thought to
have ranged throughout the Yakima
River, Washington, prior to construction
of several dams beginning in 1905
(WDFW 1997). Storage dams (Tieton,
Bumping Lake, Keechelus Lake, Kachess
Lake, and Cle Elum Lake dams) now
isolate five of eight bull trout
subpopulations in the Yakima River
basin, with agricultural diversion dams
isolating three additional bull trout
subpopulations (WDFW 1997).
Operation of irrigation diversion dams
also disrupts annual migrations of
fluvial bull trout in five of seven
spawning streams in the Methow River
basin, Washington (WDFW 1997). In the
mainstem Methow River, up to 79
percent of the average flow is removed
from a 64 km (40 mi) reach, occasionally
stranding and killing bull trout (Mullan
et al. 1992). Due primarily to
temperature constraints in partially
dewatered tributaries to the Methow
River, 60 percent of the total spawning
and rearing areas for bull trout has been
lost (Mullan et al. 1992; WDFW, in litt.
1995). Also in Washington, bull trout in
the North Fork Lewis River were
separated into two subpopulations by
the construction of Swift and Yale
reservoirs, and the Condit Dam on the
White Salmon River also isolated a
subpopulation (WDFW 1997). In
Oregon, bull trout were thought to have
historically occurred throughout the
Willamette River basin, but are
presently found only in the McKenzie
River basin. Dams in the basin
(Trailbridge and Carmen) isolate bull
trout into three subpopulations.

In the mainstem Clark Fork River,
Idaho and Montana, bull trout moved
and migrated freely from Lake Pend
Oreille upstream to the headwaters of
the Clark Fork and Flathead rivers prior
to construction of five dams (Pratt and
Huston 1993; MBTSG 1996b; Frissell
1997). The construction of Albeni Falls,
Cabinet Gorge, Noxon Rapids,
Thompson Falls, and Milltown dams
isolated four bull trout subpopulations
in the mainstem Clark Fork-Pend Oreille
rivers. The uppermost dam, Milltown,
isolates downstream fish from those in
the upper Clark Fork River and prevents
fish downstream of the dam from
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moving into the Blackfoot River, a major
tributary of the upper Clark Fork River.
Annually, some bull trout congregate
below Milltown Dam, attempting to
move upstream. Radio-tagged bull trout
collected below Milltown Dam and
released above the dam moved into
Rock Creek, a tributary to the upper
Clark Fork system (Swanberg 1996).
Movement of bull trout from the
mainstem Clark Fork River to the
Flathead Lake system is prevented by
Kerr Dam on the lower Flathead River.
Sport harvest of bull trout from Lake
Pend Orielle, Idaho, abruptly declined
more than 50 percent after Albeni Falls
and Cabinet Gorge dams blocked access
to historic spawning streams and
reduced adult numbers (Ellis 1940; Pratt
and Huston 1993).

Major tributaries of the Flathead River
basin, Montana, were historically
interconnected so that migratory bull
trout were widely distributed
throughout the drainage (MBTSG
1995d). Bull trout from the Flathead
River system had access to the South
Fork Flathead River drainage and the
Swan River drainage. However,
upstream passage from the Flathead
River has been blocked by dams on the
South Fork Flathead River (Hungry
Horse Dam) and the Swan River (Bigfork
Dam).

On the Kootenai River, Montana,
Libby Dam is an upstream passage
barrier to bull trout. The dam also has
altered the flow regime, water
temperature, and sediment load in the
Kootenai River (MBTSG 1996¢). Dam
operation has typically reduced spring
flows, which has made upstream
passage over Kootenai Falls, located
downstream of Libby Dam, impossible.
Therefore, fish below the falls do not
have the opportunity to interbreed with
fish above (MBTSG 1996e).

An additional effect of dams on bull
trout is the loss of individuals from a
subpopulation. During a 7-month study
in the Boise River, bull trout were
marked in Arrowrock Reservoir and 5
percent of them were recaptured in
Lucky Peak Reservoir (USBR, in litt.
1997). Lucky Peak Dam is downstream
of the Arrowrock and Anderson Ranch
subpopulations, and neither Lucky Peak
Reservoir nor the reach downstream of
the dam provide any known spawning
habitat. Thus, fish entering Lucky Peak
Reservoir are lost from the upstream
subpopulations.

Forest Management Practices

Forest management activities,
including timber extraction and road
building, affect streams habitats by
altering recruitment of large woody
debris, erosion and sedimentation rates,

runoff patterns, the magnitude of peak
and low flows, and annual water yield
(Cacek 1989; Furniss et al. 1991;
Wissmar et al. 1994; Spence et al. 1996).
Activities that promote excessive
substrate movement lower bull trout
production by increasing egg and
juvenile mortality, and reduce or
eliminate habitat important to later life-
history stages, such as when pools are
filled with substrates (Shepard et al.
1984, Fraley and Shepard 1989; Brown
1992). The length and timing of bull
trout egg incubation and juvenile
development (typically more than 200
days during winter and spring) and the
strong association of juvenile fish with
stream substrate make bull trout
vulnerable to changes in peak flows and
timing that affect channels and substrate
(Shepard et al. 1984; Goetz 1989; Pratt
1992).

Logging and road building in riparian
zones reduce stream shading and widen
stream channels, allowing greater
sunlight penetration, surface water
warming, and winter anchor ice
formation (Beschta et al. 1987;
Chamberlain et al. 1991). Timber
extraction in riparian areas that results
in increased water temperatures in
spawning and rearing areas may cause
bull trout to decline (Goetz 1989; Pratt
1992; Rieman and Mclintyre 1993).
Logging in riparian areas reduces
recruitment of large woody debris,
thereby reducing stream habitat
complexity. Loss of riparian vegetation
destabilizes streambanks and increases
erosion and sediment delivery to
streams. Road construction that involves
channelizing streams may cause
reduced habitat complexity and
increased sediment delivery.

Although bull trout occur in
watersheds affected by past timber
extraction, bull trout strongholds persist
in a greater percentage of watersheds
experiencing little or no past timber
harvest, such as the wilderness areas of
Central Idaho and the South Fork
Flathead River drainage in Montana
(Henjum et al. 1994; MBTSG 1995¢;
USDA and USDI 1997; Rieman et al. in
press). One bull trout stronghold